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PREFACE. 



These Lectures were delivered by the late 
Judge Cm"tis to a class of students in the 
Harvard Law Scliool, in tlie academic year 
1872-73. They were wholly oral and extem- 
poraneous, the lecturer making use of only a 
few brief notes, and relying chiefly upon liis 
very strong memory, which never failed him 
in the statement of principles or the citation 
of authorities. A verbatim report was made 
of each Lecture by a short-hand writer, and 
from the manuscripts written out by him, 
and revised by Judge Curtis, the Lectm-es 
are now printed, without any change of the 
text. 

But as they were delivered before the I 
Revised Statutes went into operation, it he- 
came necessary to refer to that revision in 
the notes, for the purpose of guiding the 
reader to the re-enactment or change of the 
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various statutes cited in the text. Such refer- 
ences to the most recent decisions of the 
Supreme Coui-t of the United States have also 
been added as seemed to be called for. 

The Lectures, being addressed to a body of 
students just beginning" their inquii-ies into the 
Jurisdiction, Practice, and Jurisprudence of 
the Federal Coui-ts, are, of course, somewhat 

' elementary. But it is believed that they are 
so comprehensive and accurate that they will 
form a useful handbook for practitioners of 
any standing. If future editions shall be 
required, any clianges in the law, as well as 
the relevant decisions of the Supreme Court 
of the United States, from time to time, will 
be duly noted. 

An index of the cases cited, and a full index 

I of the subjects treated, have been prepared. 

I The latter, it is presumed, will greatly assist 
the reader in consulting the work on partic- 
ular poiutB. 

GEORGE TICKNOR CURTIS. 
BENJAMIN R. CURTIS. 



Boston, October, 1880. 
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ImporUnce of ths Snt^Jeot. — The Judicial Power of the United 
States. — Thfl Supreme Court. — Ita Original Jurisdiction. — 
Must lid cotiGtied to the Cases enumerated in the Cunstitution. — 
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Dookfit. 

Gkwixkkes; of the Harvard Law School: — 

I HAVE been requested to come here and delirar 
Borae lectures upon a subject of which you have 
been, undoubtedly, already informed, — the jurisdic- 
tion and practice, and some of the peculiar jurispru- 
dence, of the courts of the United States. Before I 
speak directly of these topics, I wish to say a few 
words concerning their importance to you, and also 
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concerning the method I shall pursue in these lec- 
tures. 

When I came to the bar, forty years ago, there 
were comparatively few caaea tried in the courts of 
the United States. They were generally important 
cases, but they were few, and the number of practi- 
tioners engaged in those coiirta was small. The 
practice was in the hands of a few leaders of the 
bar in the great cities or large towns where the 
courts were held ; gentlemen of the bar residing 
elsewhere did not trouble themselves to acquire 
any knowledge, or they acquired but very slight 
knowledge, concerning either the jurisdiction or 
practice of those courts. In truth, they had noth- 
ing to do with them, except, perhaps, in some acci- 
dental way. 

Owing to the great increase in the wealth and pop- 
ulation of our country, in it-a inter-atate as well as 
its foreign commerce, in the means of locomotion, 
which have brought the different parts of the coun- 
try BO much nearer together, and in the value of 
patent aud copy rights granted by the United States, 
as well as, during the last ten years, the extension 
of the powers of Congress over many subjects pre- 
viously left to the exclusive legislation of the States, 
and therefore left exclusively to the judicial power 
of the States, — owing to these and other causes, 
all co-operating, the business of the courts of the 
United States has greatly increased ; and these 
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me causes are likely in the future to operate with 
increaseil efficiency. You will readily understand, 
therefore, that a gentleman about to enter the pro- 
fession, who neglects to inform himself concerning 
the subjects of these lectures, neglects to ohtain im- 
portant means of usefulness and success. 

A few words concerning the method I propose to 
pursiie in what I have to say to you. I do not come 
here prepared with elaborate written dissertations j 
I have neither time nor inclination to prepare such ; 
and in reference to these particular subjects, I can 
say with certainty that I think I can serve you bet- 
ter in the way I pi-opose to treat them, than I could 
by elaborate treatiaea ; because my desire is, not so 
much to endeavor to teach these things folly to you, 
as to induce you to learn them for yourselves, — to 
point out as well as I can what you are to look for and 
how you are to find it. Of course, it must depend 
upon yourselrea whether yon will look for it, whether 
you will find it, and what uses you will make of the 
information which I give you. But havini^ confi- 
dence in your individual desires to make use of thia 
information, I will endeavor, as well as J can, to 
show you how you can possess yourselves of these 
Huhjecta by studying what I ahaR indicate to you. 
Nobody can teach them to you without your own 
study ; you cannot learn them in any other way ; 
and I do not entertain any doubt of your disposition 
to leain them in that way. Let me say, however, 
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that, in order to do so, it will be neceaaary to take 
careful notes of the references I shall make, by 
which you will ascertain where you can go for 
ksowledge of the different subjects which will be | 

indicated. 

In pursuing this method, of course it will be ne- 
cessary to describe more or less fully all you are to 
look for, and thus to give, to some extent, a logical 
and clear account of the different topics, as well aa I 

of the authorities and sources from which they are i 

to be derived. 

I have had some doubt how to begin, — and to make 
a good beginning is very important, — whether to be- 
gin by considering first the District Courts, which j 
are the lowest courts of the United States in the 
several States, and then the Circuit Courts, which j 
rank next above them, and then the Supreme Court, ] 
or to follow an inverse order. It has seemed to me 
most convenient, and that the system would be best 
understood by the student, if I begin at the top, 
and not at the bottom ; and therefore I shall first 
ask your attention, in this lecture, to the Supreme 
Court of the United States. il 

This court, which may truly be said to be the 
greatest court in the civilized world, considering its 
duties and powers, and the field m which it ex- 
ercises them, — this court was established by the i 
Constitution, and not by Congress ; and if you refer ' 
to the first section of the third article of the Con- I 
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etitution, you will finil the provision by which thiB 
court was established. I will read it to you : — 

" The judicial power of the United States shall 
be vested in one supreme court, and in such inferior 
courts as the Cougress may from time to time or- 
dain and establish." 

You will perceive that the Constitution estab- 
lishes " one supreme court," but leaves it for Con- 
gress to ordaiu and eatabliah, from time to time, 
such inferior courts as it may think proper. 

In this connection, before I come to the article 
which distributes the jurisdiction among the courts, 
it is necessary to read the second section of the 
third article, which determines to what subjects the 
judicial power of the United States shall extend; 
because you should bear in mind, that, when this 
Constitution was formed, it assumed thiit ail judi- 
cial power, as well as all legislative and executive 
power, was vested in the several States ; and this 
Constitution is a grant by the people of the States 
of certain powers to the national government, — and, 
among other powers, a grant of judicial power ; and 
inasmuch as the States did not intend to abdicate 
their judicial power, but only to grant to the United 
States certain enumerated powers, of a judicial 
cljaracter, this second section of the third article 
declares what are the judicial powers granted by 
the Conatitution. I will now read it : — 

"The judicial power shaU extend to all cases. 
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in law and equity, arising nuder this Constitution, 
the laws of tlie United States, and treaties made, 
or which shall he made, under their authority ; to 
all cases affecting ambassadors, other puhlic minis- 
ters, and consuls ; to all oases of admiralty and 
maritime jurisdiction ; to controversies to which 
the United States shall be a party ; to controver- 
Bies between two or more States, between a State 
snd citizens of another State, between citizens of 
different States, between citizens of the same State 
claiming lands under grants of different States, 
and between a State, or the citizens thereof, and 
foreign states, citizens, or subjects." 

This describes and enumerates all the judicial 
powers of the United States. Congress cannot 
confer any more than these upon the courts of the 
United States. 

It will be necessary in the course of these lec- 
tures to look with considerable minuteness into the 
different parts of this section, and to specify the 
Bubjects which are here described, and distinguish 
between them. I only read it now that you may 
understand the next paragraph, which distributes 
this judicial power among the courts. 

" In all cases affecting ambassadors, other public 
lintsters, and consuls, and those in which a State 
lall be a party, the Supreme Court shall have 
jurisdiction. In all the other cases before 
itioned, the Supreme Court shall have appellate 
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jurisdiction, both aa to law and fact, with sueli 
exceptions and under such regulations as the Oon- 
gresa shall make." 

Here you perceive that the Constitution has made 
a distinction between original and appellate jurisdic- 
tion of the Supreme Court. You understand, doubt- 
less, that " original jurisdiction " means, that, in tlie 
court which possesses it, a suit may be begun ; and 
therefore, in these cases " affecting ambassadors, 
other public ministers, and consuls, and those in 
which a State shall be a party," the Supreme 
Court has original jurisdiction, and suits may be 
begun there. If, for instance, two States have a 
controversy upon the subject of boundary, or any 
other subject, that suit may be begun in the Su- 
preme Court of the United States. So any case 
which arises affecting ambassadors, or other public 
ministers, (I ahall have occasion to apeak to you 
as to what is meant by "affecting" them,) is a 
case for the original jurisdiction of the Supreme 
Court of the United States. In the other cases 
to which the judicial po\rer of the United States 
extends, the jurisdiction oE the Supreme Court 
is appellate only ; the suits are not begun there ; 
they are begun in some other courts ; and it was 
left for Congress to determine what those other 
courts should be; and it did determine that they 
should be a Circuit Court and a District Court. 
Suits, therefore, in all cases except those which 



JtTBISDlCnON OP THE 



affect ambassadors, other public miuisters, or con- 
snls, and those in which a State is a party, are 
begun in one or the other of these inferior courta, 
and they go to the Supreme Court by appeal or 
writ of error, as the nature of the case may require. 
I shall explain hereafter how that is. 

Now, the question arose very early whether Con- 
gfreas could confer upon the Supreme Court any 
original jurisdiction besides that which is here de- 
scribed ; that is, in cases affecting ambassadors, &c., 
or in which a State ia a party. Coiigress had 
undertaken, by the Judiciary Act of September, 
1789, to confer upon the Supreme Court of the 
United States other original jurisdiction ; it became 
necessary for the court to decide whether that was 
a constitutional law ; and it was held in the case of 
Marbury v. Madison, 1 Cranch, 137, that Congress 
could not confer on the Supreme Coart auj other 
original jurisdiction than that which was described 
and granted by the Constitution. You will find, 
on reading that case, — it is one of the great judg- 
ments oE Chief Justice Marshall, not upon this 
point only, but covering a variety of subjects, — 
you will find, on reading that case, that the court 
came to the conclusion that the affirmative woids, 
that the Supreme Court shall possess this juris- 
diction, naturally and properly included a nega^ 
tive, — that they should not possess any other ; and 
the reasoning by which that conclusion was arrived 
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at 13 perfectly satisfactory. So that you will rest 
ill this conclusion, that the Supreme Court has 
conferred upon it the original jurisdiction described 
by the Constitution, and no other ; and that Con- 
l^rasa cannot confer upon it any other original 
jurisdiction,^ 

Then another question early arose, and it is a 
question which has never yet been finally deter- 
mined; that is, whether Congress can confer upon 
either of the inferior courts, the Circuit Court or 
the District Court, any of this original jurisdiction 
which the Constitution says is to be conferred upon 
the Supreme Court. Yoa will observe that the 
language of the Constitutioti contains no negative 
words ; it only says that the Supreme Court shall 
have this original jurisdiction, and that in other 
cases the Supreme Court shall have appellate juris- 
diction from such courts aa Congress may see fit to 
establish ; but it does not say that Congress shall 
not confer the original jurisdiction given to the 
Supreme Court on other courts, and this is a ques- 
tion yet undetermmed. If you refer to the case of 

' [Strictly upraliing, Congreaa does nnt confer any original jnria- 
diution on the Supmoa Court. All thnt it poaatsaes was granted by 
the terms of the Cooetitatioa. The particular original jurisdiction 
which it was held in Marbury v. Madisoa thnt Congress could not 
confer on the Supreme Court, Was that embraced in tha thirloenth 
BectioD of the Jndiciaiy Act of 1789, which had undertaken to em- 
powar the Supreme Court tn iaaua writs of mandamus in cases other 
than those cases of original jariadiction conferred on that couri; by 
fbe Conatitution. ] 
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the United States v. Ortega, 11 Wheaton, 467, you 
will find the question was raised thttre and left 
uudecided ; and, so far as I know, it is undecided 
to this day. The reasons which induced the Su- 
preme Court, in the case of Marhury v. Madison^ 
to say that the affirmative words carried a negative 
with thera by implication, would lead me to think 
tliat Congress could not confer any of the original 
jurisdiction which is given to the Supreme Court 
upon the Circuit Court. But it is an open question ; 
I merely indicate it in passing, in order that you 
may know there is such a question. 

But though the Constitution established the 
Supreme Court of the United States, it was still 
necessary that Congress should act to organize that 
court, and determine what should be its terms and 
its methods of business, its number of judges, their 
salaries, &c. ; and this was done by the act of Sept. 
24, 1789, which is found in the first volume of the 
Statutes at Large, pp. 73-93. The first section 
of this act reads thus : — 

" That the Supreme Court of the United States 
shall consist of a Chief Justice and five Associate 
Justices, any four of whom shall be a quorum, and 
shall hold annually, at the seat of government, two 
sessions, the one commencing the firat Monday of 
February, and the other the first Monday of Au- 
gust. That the Associate Justices shall have pre- 
cedence according to the date of their commissions, 



or, when the commisaiona of two or more of them 
bear date on the same day, according to their re- 
spective ages," 1 

At the present time there are nine judges, there 
19 one term instead of two, and that term begins 
on the second Monday of October. But the ur- 
gency of the business of the court is such, that, 
-for quite a number of years past, they have held 
an adjourned session, commencing usually, as it did 
this year, in October. — the second week in Octo- 
ber; 30 that, practically, the court is in session 
about sis months, or six months and a half, in a 
year. They adjourn commonly early in the month 
of April, in season for the judges to go on the 
circuits ; during the residue of the year, — from 
the middle of October to the middle of April, — 
they are in session.'' 

The other section which relates to the establish- 
ment of the court is the thirteenth, and that is the 
section which, under the Constitution, confers on 
the court its jurisdiction, both original and appel- 
late ; and in the course of conferring it, Congress, 

' [The organization of the Court is now regiilatcd by Chap. JX., 
TiOe Xm., of the Revised Statutes. There are s Chief Justice and 
eight AsBociHte Jud^s, any six of whom (constitute a quorum.] 

^ [The raeaiiing of this passage is, that the regular term of tho 
court comnietiua in the second wenfc of October, und the term is 
ended about the middle of April ; bnt that, before tha law di- 
rectiag this surlier cornmeaceinent of the r^ular term, there 
souMtiiues been adjourned tcrnis, couimenclug in October. See 
viwd Statutes, § eSi.] 
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fts I have said, went beyond its authority, and gave 
the court more original jurisdiction than CongreBB' 
could confer ; and, in the case of Marbury v. Madir 
son, to which I have referred, the court decided that, 
as to Buch additional original juriediction, it waa not 
constitutional law, and thej could not exercise that 
additional jurisdiction.* 

Now, turning back to the second section of the 
third article of the Conatitution, allow me to read: 
"The judicial power shall extend to all cases, in 
law and equity," In the first place. What is meant 
by " cases " ? That you will find was discussed, 
and there is an opinion of Chief Justice Marshall 
thereon, in Oshorn v. The Bank of the United States, 
9 Wheaton, 738. The conclusion to whieli the court 
came, and substantially the definition which was 
there given, is, that a " case," within the meaning 
of the Constitution, is a subject on which the judi- 
cial power is capable of acting, and which has been 
submitted to it by a party in the forms required by 
law. That is what is meant by the Constitution 
when it speaks of all "cases." It is a subject on 
which the judicial power is capable of acting, and 
which has been submitted to it by a party, — that 
is, one who is interested in the subject, — in the 
forms required by law. 



' [The thirteenth section of the Jurticinrj Ant is now embodied in 
Chap. XI., Title XIll., of the Revised Statute, omitting the clause 
which viaa decUrcd to be nnconstitiitioiiaL] 
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Then foUowa, " in law and equity." That haa 
been decided to refer to the known division existing 
at the time the Constitution was formed, under tlie 
English system of jurisprudence, between the com- 
mon law and the equity law ; aud this distinction 
is preserved throughout, in the practice and pro- 
ceedings of tlie United States courts; and it ia of 
no moment whatever in those courts that some of 
the States have abolished that diatuiction. The 
States can pass no laws which affect either the 
jurisdiction or the practice of the courts of the 
United States, propria vigors. Those laws may be 
adopted by Congress, or, in the absence of any law 
of Congress, some of them may be adopted by the 
courts themselves, by rules ; but, propria vir/ore, by 
their own force, a State law has no operation what- 
ever on the courts of the United States. The 
abolition of the distinction between law and equity, 
for instance, to a certain extent, in the State of 
New York and some other States, has no opera- 
tion in the courts of the United States. There, 
as you will see hereafter, if you are not already 
informed of it, the practice at law and in equity 
ia perfectly distinct, just as much as it was in 
England at the time when the Constitution was 
formed ; and the equity practice of the courts of 
the United States is the same everywhere in the 
United States, and they administer the same sys- 
tem of equity rules and equi ty jurisprudence through 
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the whole of the United States, without regard to 
State laws. The State laws are operative, as rules 
of decision, in trials at law, because Congress haa 

f so enacted in the thirty-fourth section of the Ja- 

I diciary Act, hut not in trials on the equity side of 

J the court. ^ 

Then comes, after the words I have read : " all 

I oases in law and equity, arising under this Conatitu- 

1 tion, the laws of the United States, and treaties 

[ made, or which shall be made, under their author- 
ity." That is, the judicial power of the United 

I States may extend to all cases in law and equity 
arising under this Constitution. Any case which 
depends, in part or in whole, upon this Constitu- 
tion, any case which depends, in part or in whole, 
upon the laws of the United States, or any treaty 
made by the United States, conies under tlie judi- 

I cial power, and under the jurisdiction which has 
been, or may be, conferred upon the courts by 

i - Congress. 

Then comes the languE^, " to all cases affecting 

I ambassadors, other public ministers, and consuls"; 
and a question arose, many years ago, concerning 

I the meaning of tliat word " affecting." What ia a 
ease that "affects" an ambassador? The case is 
United States v. Ortega, already referred to ^11 

' [Sqo BcTiscd Statutes, § 721 ; imd note tits Inng^iago and the 
I Umitattons at this rule. See aloo tlemoir, &e. of Judge CuTtlB, 
1 Vol. I. pp. 203, 20i, 209, 210.] 
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Wheaton, 467), id which the court held that an 
indictment for an assault upon a public minister 
was not a case " affecting " that minister, within 
the meaning of the Constitution. And there is a 
more recent case, in the 13th of Wallace, 581, 
where the same word occurs in a recent act of 
Congress, and the court has reafGrmed the opinion 
in the 11th of Wlieaton. In that case the question 
was, whether the right of a negro to he a witness in 
the State of Kentucky, where he had been previ- 
ously disqualified, was a case " affecting " that wit- 
ness, and the court held that it was not. The 
witness was not afEected "by the case, whether ho 
was admitted to testify or excluded from testifying; 
that was no affair of his.' 

The next phrase here which requires examina- 
tion is, — "to controversies to which the United 
States shall be a party ; to controversies between 
two or more States," &o. Under these words, it 
has been held that it is not sufficient that a State ia 
interested in the suit ; a State may be even ez- 
olusively interested in a suit, and yet it would not 
be a suit in which the State is "a party," within 
the meaning of the Constitution, Quite a num- 
ber of decisions have been made on this point. I 
will refer you to two leading cases. The fii-st is 
The Bank of the United States v. The Planters^ 
Sank, 9 Wheaton, 904, and the second ia Osborn 
> {BlyniB r. Tht UnHtd SlaUt, 13 WaUiwe, 5S1.1 
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V. The Bank of the United Stateg, in the same 
book, page 738. In tlie first of these cases, the 
Stiite o^Tiied all the stock in a bank which it 
had established, and the question waa, whether, 
where a suit waa brought, either for or against auch 
a bank, the State was " ?l party," within the mean- 
ing of these words of the Constitution ; and it was 
held that the State waa not a party, that it must 
be a party on the record, and that it was not snffi- 
cient that the State was even excluiivdy interested 
in the subject-matter of the suit. In the case of 
Osborn v. The Bank of the United States^ a tax-col- 
lector in Ohio, being of course a State officer, had 
undertaken to collect a tax from the Bank of the 
United States, which was provided for and levied 
upon that bank for the avowed purpose of driving 
that branch of the bank out of the State. Tlie 
court held that the act waa unconstitutional, and 
tliat the Stiite was not a party ; for although ita offi- 
cer, Mr. Oshorn, was to collect this money for the 
benefit of the State, and although the injunction 
against him which stopped its collection must pre- 
vent the money from going into the treasury of the 
State, and the State was thus exclusively interested, 
nevertheless the State was not a party upon the 
record, and therefore was not within the meaning 
of the language of the Constitution. 

This language — " to controversies between two 
or more States " — requires no particular comment. 
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One State may ane another State in the Supreme 
Court, irnder its original jiiriB diction, either on a 
question of boundary or any other question. Ques- 
tions of boundai-y have been of more frequent oc- 
currence; but there have been suits brought by one 
State against another of a different character. It 
matters not what the character of the suit is ; if it 
ia brought by one State against another, the Su- 
preme Court of the United States has original 
Jurisdiction. 

" Between a State and citizens of another State," 
Well, under that language, it was held by the Su- 
preme Court, immediately after the Constitution 
was formed, that a citizen of Massachusetts, for in- 
stance, could sue the State of Rhode Island, or any 
other State. That caused great dissatisfaction.^ 
State sovereignty in those days was looked upon as 
more sacred, perhaps, than it is now. At all events, 
that interpretation which was placed upou the Con- 
stitution by the Supreme Court was a subject of 
great complaint ; and the result was the eleventh 
amendment to the Constitution, which is as fol- 
lows : — 

" The judicial power of the United States 
shall not be construed to extend to any suit, in 
law or equity, commenced or prosecuted against 
one of the United States by citizens of another 

• [Tho referenBe here is to tlia case of Chishalm v. The Stale of 
fftorgia, S Dallas, 419.] 
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State, or by citizens or snbjects of any foreig] 
Btate." ^ 

Therefore, this eleventli amendment withdraw 
the States from any liability to a suit by an individ- 
ual, whether a citizen of another State or a citizen 
of a foreign state, but it leaves the State to be sued 
by another State, and it leaves the State also to be 
sued by a foreign sovereign.^ A foreign citizen or 
subject cannot sue a State, but a foreign sovereign, 
BB, for instance, the Queen of England, may bring 
a suit against the State of Massachusetts, or any 
other State in the Union, in the Supreme Court of 
the United States.^ A State, however, ia cjipable 
of suing citizens of other States, although not su- 
able by them, and such suits have not been unknown. 

' [The Conatitulion wna finully declared to have been adopted bj 
the requiaita nnmber of States in 17B8. The elevanth ameudmeDt 
waa proposed by Congress in 1791, and was declared to have been 
adopted in 17B8.] 

' [The term "foreign state," in this part of tha Constitution, 
does not comprehend any Indian nation witliin tbe territorial limita 
of the United States. The Cherokee Natiojt v. The State of Georgia, 
B Peters, 1. Nor does it comprehend any Indian tribe or nation 
resident in the British dominions and under the pupilage of the 
Crown. See Memoir, &o. of Judge Curtis, VoL I. p. 282.] 

■ I once adrised a representative ot the Queen (the Governor- 
Ocneral of Canada) that such a suit might be brought to ascertain 
the liability of the State of Few York tj) certain tribes of Indians 
nettled ID Canada. TbsrB were obvious reasons why the Queen, at 
that dnie, should not become a suitor in our Supreme Court. But 
the time may come when snch a suit may be brougliL [See the 
opinion given by Judge Curtis in his Memoir, &&, VoL I., and hu 
trticlB on the State Debts, in VoL II. of the same work.] 
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You will find one, and it ia a leading case, in tlie 7tli 
of Wallace, 700, — Tlie State of Texas v. White, — 
where the State of Texas brought suit against cer- 
tain parties in the Snprenne Court for the purpose 
of enjoining the negotiation of State bonds, a large 
amount of which had passed out of the control of 
the State officera during the confusion and trouble 
in that State; and the State obtained an injunction, 
and finally, under a decree of the Supreme Court, 
obtained the bonds themaelves, to a large amount. 
I refer to it as an instance in which a State, under 
the Constitution, exerted its authority to bring a 
suit in that court against individuals. 

I have gone through all I desire to say upon the 
subject of the jurisdiction of the Supreme Court, and 
I will now ask your attention for a few momenta to 
the practice of that court in the exercise of its 
original jurisdiction, because you will find that the 
practice of the Supreme Court under its appellate 
jurisdiction is something entirely different from its 
practice under its original jurisdiction. There is 
no act of Congress regulating the practice of the 
Supreme Court, under its original jurisdiction ; but 
the third rule of the Supreme Court respecting its i 
own practice is in these words : — 

" This court consider the practice of the Courts 
of King's Bench and Cliancery in England as 
affording outlines for the practice of thia court, 
and they will from time to time make such altera- 
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tioii9 therein as circumstances may render neoesi- 
Bary." 

That is a very old rule, made by the court 
immediately after its organization, and rules have 
been from time to time made by the court, under 
what it considera to be its power in the absence of 
an act of Congresa, in regard to a variety of sub- 
jects occurring in the course of its original jurisdic- 
tion. I shall have occasion to refer to some of 
them. 

The moat important class of cases under this 
original jurisdiction — indeed, the only class which 
has been of any practical importance thus far in 
the history of the court — has been suits between 
States, or between a Stale and citizens of another 
State. I do not know that I can refer to any rule 
of the court, or to any decision which has fixed 
any rule by which the proceedings in such cases 
are absolutely regulated, but the general under- 
standing is, and the general practice — so far as I 
know, the universal practice, except in one or two 
very early cases — has been to resort to a biU in 
equity, and it is under the forms of proceeding in 
equity that this original jurisdiction for a great 
many years has been exercised. So that, when a 
State has had occasion to bring a suit, it has filed 
a bill in which it states its case iu the same form, 
and under the eame rules of pleading, as if it were 
suing in a court of equity, and there is a demurrer, 
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or a plea, or an answer, or Tviiatever is deemed to be 
a proper defence, regulated by rules of practice simi- 
lar to those which would regulate the same suit if it 
were in the Circuit Court or a State court in equi- 
ty, where equity practice was known. You may 
therefore safely take it, that in all cases between 
States, or between a State and an individual, where 
this original jurisdiction ia to be exercised, unless 
it is a case in which the common law would afford a 
plain, adequate, and complete remedy, you are to 
file a bill in equity, as if you were prosecuting a 
claim in an equity court. 

It is not to be foi^otten that the original juris- 
diction of the Supreme Court extends to cases both 
in law and equity ; and that the division between 
the two systems is just as sharp and clear when 
this original jurisdiction is appealed to aa when 
application is made to an inferior court, and that 
in cases remediable by the common law, plainly 
and adequately, the remedy sought must be by the 
forms of the common law in the Supreme Court as 
well as in the inferior courts. 

I perhaps might mention here, in passing, though 
it is not a point of very much importance, that a ' 
suit against the Governor of a State, in his official 
capacity, is deemed by the court to be a suit against 
the State.' I should also mention, as a point of more 

1 [Oommoti-ieeaUh of KenCaeiy y, Denninon, 24 Howard, 63 ; 
QMernor of B-rorgia y. Madnao, 1 Peters, 110.] 
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importance, that the practice of the court requires 
that leave should be obtained before a, bill is filed. 
Ordinarily, in a court of equity, you file your bill 
aa a matter of right; but the practice in the 
Supreme Court of the United States has always 
been to apply to the court on motion to obtain 
leave to file the bill. "Whether that is by reason 
of the dignity of the parties, the importance of the 
subject-matter, or what not, I do not know, hut 
the practice early obtained, and has always been 
adhered to. You will find it stated in the case of 
The State of Georgia v. Grant, 6 Wallace, 241, 
where the Chief Justice says that it is necessary 
to obtain that leave. 

The question early arose how notice was to be 
given of a suit against a State, and on whom pro- 
cess was to be served. That was disposed of by a 
rule which the court adopted, and which is Rule 5. 
'■ All processes iu this court shall be in the name 
of the President of the United States," &c. When 
a process at common law or in equity shall issue 
against a State, the same shall be served on the 
Governor or chief executive magistrate and Attor- 
ney-General of such State. 

That is the mode in which service of the process 
must be made.^ 

1 [New Jeriey y. New York, 5 Peters, 284. 11' a Stute fails to 
appear in obedience to the suminona of the court, no compulsory 
proceu will be resorted to, but the suit will proceed ez parte. 
BAodt lOand r. MaMoekimtts, 12 Peters, 657.1 
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Now, aa a practical matter, I state to you, that all 
suita under the original jurisdiction of the Supreme 
Court are entered by the clerk on a separate 
docket, which is called " the original docket," and 
these cases are kept distinct from the cases which 
come there by appeal or writ of error. This origi- 
nal docket is a thing by itself, and all proceedings 
in these cases on the original docket are on motion. 
No case is heard, unless the eoui-t makes a special 
order to have it heard. No proceeding takes place 
in any of these original cases without a special 
order. If, for instance, a suit is brought by Vir- 
ginia against West Virginia, as there was such a 
controversy not long since, the State of Vii-ginia 
has to obtain leave to file a bill, to obtain process 
and have it served, and so get the State of West 
Virginia before the conrt.^ The next thing is, to 
obtain fi'om the court an order that West Virginia 
answer. That is done on motion, by a special 
order, and the time is fixed. Every step that is 
taken in the case is on some special motion. That, 
I suppose, is on account of the dignity of the 
parties, the nature of the agencies they must em- 

l [1118 tate of Virginia v. West Virginia, reported in Jl Wal- 
lace, 39, was a coee of boundar;. It van Iiold that the origioal 
junsdicCion of th« Supreme Court viaa not defeated because, in de- 
ddiog the question of hoiindaiy, it waa neceesary to consider and 
ooDBtruo contract snd Bgrecmenta "betiFeen the two States, nor be- 
iraDse tlie jadgment or decree of the court might uffcct the tctntoriol 
Umita of the jurisdictiau of the States.] 
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ploy, and the importance of the subject-matter 
involved. 

I think I have now gone through with all that is 
needful for me to say to you at this time in regard 
to the original jurisdiction of the Supreme Court, 
its extent, and the manner in which it is exercised. 
In the next lecture, I shall speak to you concerning 
the appellate jurisdiction, as regulated by Congress, 
on writs of error and appeals, and other special 
modes of procedure. 
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Appellate Jitriadiction of the Supremo Court in Heference to the 
Statfl Courts. —The Twenty-Fifth Section of the Judiciary Act 
of 1789. — Its subsequent AmendmentB. — Seojje of the Jui'is- 
dictiou. — Final Judgments What is a"SHit." — Tlie high- 
est State Court. — To what Court the Writ of Error is to go. — 
Grounda of the Appellate jDriflJietion. — What the Keeord must 
■how. — Motions to dismiaa. — How to shape the Record in the 
Stato Court. — How Questions of Stata Law are dealt with. — 
Prautice in the Allowance of Writs of Error. —When the Writ 
is to operate as a Supcraideas. — Doubts of tbs Conslitutiaiial 
Validity of recent Legialation. 

Totr will remember, gentlemen, that in the last lec- 
ture I endeavored to show that the Supreme Court of 
the United States was constituted by a proyision in 
the Constitution of the United States, not by Con- 
gress ; that its jurisdiction was divided into two dis- 
tinct parts, its original and its appellate jurisdiction ; 
and I further explained, or endeavored to exijlain, 
how this original jurisdiction is exercised, aa well aa 
what is its extent. In this lecture I desire to speak 
of the other branch of the jurisdiction of the Su- 
preme Court, — its appellate juiiadietion. You will 
remember, I explained tlie distinction between these 
two classes of cases ; the one depending upon the 
origuml, and the other upon the appellate juriedio- 
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tion. The Supreme Conrt's original jurisdiction 
allows you to begin a suit there; it has appellate 
jurisdiction, when you must institute a suit in some 
other court, and carry it to the Supreme Court by 
some process provided by law. 

The subject of this lecture is the appellate juris- 
diction of the Supreme Court ; and this is divisible 
into two parts, distinct the one from the other, be- 
cause the jurisdiction in one class of cases is exer- 
cised over courts of the several States ; in the other 
class of cases it is exercised over courts of the 
United States. 

It may seem somewhat surprising, that, although 
the Constitution o£ the United States has not in 
terms granted to the Supreme Court appellate 
power, in reference to courts of the several States, 
nevertheless such a power exists ; and I may men- 
tion to you, in passing, — although this is not a 
lecture upon the Constitution of the United States, 
nevertheless the matter is incidentally connected 
with the subject upon which I am speaking, — I 
may mention, I say, in pa.ssitig, that at an early day, 
and especially in the State of Virginia, all ap- 
pellate power of the Supreme Court of the United 
States over courts of the several States was not 
only aeriousiy questioned, but absolutely denied ; 
and it required a repetition of instances, in which 
the Supreme Court of the United States vindicat- 
ed its authority over cotirts of the several States, 
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Within cei-tain well-defined limits, to convince the 
country that this power existed. It niay not be 
inappropriate for me, in a few words, to call your 
attention to the sonrce of this power. It is only 
an implied power, but its implication ia necessary, 
and the reasons for it are satisfactory. Its source 
will be found in the second clause of the sixth 
Article of the Constitution: "This Constitution, 
and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, 
or which shall be made, under the authority of 
the United States, shall be the supreme law of 
the land." 

The question at once arose, how this Constitu- 
tion, these treaties, and these laws coiJd be the 
supreme law throughout the United States, unless 
the judicial power of the United States could take 
cognizance of all questions arising under them, and 
give final effect to them. This entire subject in 
all its bearings you will find discussed, with great 
ability, in the cases of Martin v, Hunter^ 1 Whea- 
ton, 804, and Cohem v. The State of Virginia^ 6 
Wheaton, 264, in which the Supreme Court, with 
decisive effect, — I say deci-sive effect, because the 
country hua always since that time acquiesced, — 
vindicated its jurisdiction over the courts of the 
several States in a limited class of cases. 

That jurisdiction was derived from an act of Con- 
gress, — as indeed all appellate jurisdiction must 
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be under the Constitution, because it is provided in 
the Constitution that the Supreme Court shall have 
certain original jurisdiction (as I explained in the 
last lectiu-e), — and " in all the other cases before 
mentioned, the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such ex- 
ceptions and under such regulations as the Congress 
may make." " In all the other cases," — that is, in 
all other cases that have been previously described, 
— not in all cases, but in all other cases previously 
described, — they shall liave appellate jurisdiction, 
"with such exceptions, and under such regulations, 
as the Congress may make." 

Now, immediately after the organization of the 
government, there was passed, on the 24th day of 
September, 1789, what has been always since known 
as the " Judiciary Act," and perhaps the most im- 
portant section of that act, certainly one that has 
had very great influence on the country through 
the judiciary, and which was absolutely essential 
to carry on the government of the United States 
as it was established by the Constitution, was the 
twenty-fifth section. I will read that section, be- 
cause every part of it requires consideration : — 

" That a final judgment or decree in any suit, in 
the highest court of law or equity of a State in 
which a decision in the suit could be had, where 
is drawn in question tbe validity of a treaty or 
Btatute of, or an authority exercised under, the 
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United States, and the decision is against their 
validity; or where is drawn in question the va- 
lidity of a statute of, or an authority exercised 
under, any State, on the ground of their heing re- 
pugnant to the Constitution, treaties, or liiws of the 
United States, and the decision is in favor of such 
their vahdity ; or where ia drawn in question the 
construction of any clause of the Constitution, or of 
a treaty or statute of, or commission held under, 
the United States, and the decision is against the 
title, right, privilege, or exemption specially set up 
or claimed hy either party, under such clause of the 
said Constitution, treaty, statute, or commisaion, — 
may be re-esamined, and reversed or affirmed, in 
the Supreme Court of the United States upon a 
writ of error." ^ 

' [Tha twentj-fiftli section of the Judiciary Act of 1789 ia now 
emTMiiiflJ in g I'OB of the EoriBad Stalutea, with some slight chan- 
ges of phraseology, and some adilltioQ&I clauses. The subatnuee, how- 
ever, of this oi^anic law reniains the saoiB. The modilications 
were first introdncad hy an aet passed February 6, 1867. As the 
law now stanils, imder the provisioiLS of the lout named act, incor- 
porated into the Revised Statutes, the Supreme Court of the United 
States may review the final judgment or decree of the highest court 
of B State in which a deci^ua could he had, in three classes of 

Iflt. Where is drawn in question the validity of a treaty or 
statute of, or an authority csercised under, the United States, and 
the deciHiou is agaiost their validity. 

2d. Where is drawn in questiou the validity of a statute of, or 
an authority eiercised under, any Stala, on the ground of their 
being repugnant to the ConstitutioD, treatiea, or laws of the United 
States, and the decision ia in favor of their validity. 



80 JURISniCTfON OF THG 

There yoa will perceive that, under the pro- 
vision of the Conatitution that Congress may regu- 
late the appellate power of the Supreme Court, 
authority is given to the Supreme Court to send a 
writ of error to the highest court oi the State to 
which one of the questions here described could be 
carried by a writ of error, and such question is to 
be brought up to the Supreme Court of the United 
States, to be there examined, and reversed or 
affirmed. 

It will be necessary, in the progress of our exam- 
ination of this important section, to notice the class 
of questions which may be thus transferred to the 
Supreme Court of the United States. 

Now, there are certain requirements here, each 
of which demands attentive consideration. The 
act says, "a final judgment." Only & final judg- 
ment can thus be examined, and the reason for 
this is apparent. Suppose, for instance, that, in 
a suit in a State court, a defendant sets up a 

3d. Whi^ro any title, right, privilogc, or immunity ia clnimed 



held or autliority exercised under, the United States, and tlia da- 
cigion ia againat the title, right, privilege, or immunity epeuially set 
np or claimed by either party under such Constitution, treaty, 
statute, commission, or authority. 

Any enactment, from whatever sootoe originating, to which a 
State gives the force of law, vi a "statute" of the Stat*, within the 
meaning of the law which legulntea the appellate jurisdiction of 
the Supreme Court over the judgments and decrees of the Stal« 
oourta. WUliana y. BrMgy, fl Otto, 176 ; Fori v. Sary^, 7 Otto, 
Mi.] 
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provision in the Constitution of the United States, 
— such, for instance, as that provision which haa 
HO often been relied upon, that the State law 
under wliich the suit is brought, or upon which 
it depends, violates the obligations of a contract, 
and therefore it was not within the power of the 
State to pass such a law; or suppose the defend- 
ant says it is an ex "pogt facto law, or relies upon 
any other limitation on the power of a State 
made by the Constitution. He sets that up in his 
defence, and the lower court decides against him ; 
he must not stop there, because, if he carries the 
case to a higher court, they may decide in his favor, 
and it may be wholly unnecessary to go beyond the 
judicial power of the State to have the question 
properly decided. It is tberefore only " a final 
judgment" of the highest court of the State to 
wliich the party has the power to carry the ques- 
tion. There have been a great many decisions mads 
upon the question of what judgment is " final," and 
what is not. They have more often been made 
under those provisions of the Judiciary Act which 
relate to the Circuit Courts of the United States, 
where the same requirement is found. Judgments 
of the Circuit Courts can be carried to the Supreme 
Court only when they are final, and under that 
clause o£ the statute a great many decisions have 
been made; not so many under the twenty-fifth 
section, whicli contains the same requirement ; but 
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if you will look at the case of Houston v. Moore^ 
3 Wheat. 433, you will find a decision upon these 
words of the statute requiriug the judgment to be 
final.' 

The next words are, "final judgment or decree 
in any suit." WeU, it has been a subject of discus- 
sion, What is a " suit," within the meaning of this 
law ? and that was settled in the case of Weston v. 
The City of Charleston, 2 Peters, 464. The conclu- 
sion reached was, that it is any proceeding in a 
court of justice by which a remedy is sought for a 
right. It is not necessarily a proceeding according 
to the course of the common law or equity law ; it 
may be a proceeding under a State statute. Under 
a State statute, for instance, there may be a partic- 
ular mode of proceeding in order to try a right; 
and a proceeding under such a statute, however it 
may differ from the iisual modes of proceeding, ia a 
" suit," within the meaning of this section. 

The next requirement ia, that it muat be a iinal 
judgment of the highest court of law or equity in 
which a decision can he had. I have already ex- 
plained the reason for that, — because it might be 
unnecessary to go beyond the judicial power of a 
State to get the proper intei-pretatiou of the Con- 



' [For other caaea, relating to "finol" jiidgmeuta or deoraeaof 
State courts, see Mosca v. TJu Mayor, 15 Wallace, 387 i Smith v. 
AMt, 10 Ibid. 183 ; St. Clair County v. Lovingatim,, IS Ibid. 628 ; 
Moon V. Boil/iTis, 18 Ibid. £8S ; Farcelt v. JohTixm, 20 Ibid. 653.] 
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atitotion, or treaty, or statute in question ; and 
until you have the decision of the higliest court of 
the State, and that decision ia against the right 
tlius claimed, you have no occasion and no power 
to appeal to the Supreme Court of the United 
States.^ 

What is " the highest court " of course depends 
entirely upon the lawa of the State ; but the details 
of the State law cannot prevent any party, what- 
ever the form or mode of proceeding may be, from 
getting this remedy, if he claims a right under the 
Constitution, treaties, or statutes of the United 
States, or any authority exercised by virtue of 
either,* 

There are many cases arising under the laws of 
the States, in which a question can he carried to a 
higher court, and the record of the suit does not go 
there. For instance, in the Supreme Court of Mas- 
sachusetts, a ease is carried from a term of the Su- 
preme Judicial Court, which sits for a county, to 
what we call the full court, the court for the Com- 
monwealth, and enough of the proceedings ia sent 
up for that court to see what question is to be de- 

' []n the Revised Statntes, the woi-ds are "the highest conrt of 
* State," omitting tho words "of law or equity," apparently upon 
the iitea that they are superfluDQs, or beeaose the courts of many of 
the States now exercise both law and er^uity powers.] 

* [What ia rrqut&ite is, that the highest court should be the one 
that baa power to makes final deriaion -, and this may bean ioferiot 
eonrt, if tbe highest conrt of all eonlil not have jarisdiction. Jfiibr 
V. Joteph, 17 Wallace, 056.] 
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cided ; when they have made a decision, they send 
a rescript to the lower court, informing it what the 
decision is, and in many cases directing them what 
judgment or order to enter in the case; but all the 
time, the record remains in the lower court, and in 
case a wi'it of error is to be taken, inasmuch as the 
record remains in the lower court, and it ia a copy 
of the record which ia to be sent up under the writ 
of error, the writ of error must go to that lower 
court, where the record remains. It may remain in 
the Superior Court in Massachusetts, it may remain 
in the Supreme Court for the county; but wherever 
the record is found, there the writ of error ia to go, 
in order to bring up the record. You will find some 
decisions on this subject, which may be interesting 
to you, in the case of Gehton v. Moyt, 3 Wheaton, 
246, and Kanouse v. Martin^ 15 Howard, 198. 

Passing beyond these points, we come to the 
grounds of jurisdiction; that is, the grounds upon 
which the Supreme Court may take and exercise 
jurisdiction. They are specially described in the 
statute : " Where is drawn in question the validity 
of a treaty, or statute, of the United States, or an 
authority exercised under the United States, and 
the decision is against their validity ; or where ia 
drawn in question the validity of a statute of a 
State, or an authority exercised under any State, on 
the ground of their being repugnant to the Consti- 
tution, treaties, or laws of the United States, and 
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the decision ia in favor of their validity ; or where 
is drawn ia question a construction of any clause of 
the Constitution of the United States, or of a treaty, 
or statute of the United States, or commission held 
under the United States." In all these cases, the 
party who has set up any right, privilege, or ex- 
emption by reason of the Constitution, laws, or 
treaties of the United States, and the decision ia 
against him, or where he has asserted that a State 
law is not binding, because it is in conflict with the 
Constitution of the United States, and the decision 
ia in favor of the State law, then he may have the 
subject reviewed in the Supreme Court of the United 
States. 

Now, the first inquiry is. How shall it be made to 
appear to the Supreme Court of the United States 
that one of these things has been drawn in question, 
and that a decision has been reaehed such as ia 
described in this section, for or against the privilege 
claimed, according to the nature of that privilege ? 

On this point very grave difficulties have been 
encountered, and a great number of decisions made. 
I will endeavor to state to you a few rules, which 
I think will afford sufficient guides in the inquiry 
whether either of these questions can be made to 
appear to the Supreme Court of the United States 
to have been drawn in question. And I must state, 
in the first place, that, in acting on the writ of error, 
the Supreme Court haa before it only the record of 
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the State court. They have nothing before them 
except the record, which includes — as you know 
— the pleadings and the verdict and judgment, if it 
ia a case at law ; and if there haa been a trial by 
juiy, the bill of exceptions, if any exceptions were 
taken, showing v?hat points were made at the trial, 
and what the rulings of the court below were upon 
them ; and that bill of exceptions becomes, when 
properly taken and allowed, a part of the record. 
In equity, they have the bill, the answer, the repli- 
cation, the evidence, and the decree, or decrees, 
if there were more than one. These are the records 
in law and in equity, and they are before the Su- 
preme Court of the United States, from the State 
court, for them to examine, and thus determine 
whether any one of these questions haa arisen, 
which is described in this twenty-fifth section. 

Now, after the ease is entered upon the calendar 
of the Supreme Court, if the opposing counsel, upon 
examination of the record, thinks it is doubtful 
whether the court has jurisdiction, because he thinks 
it is doubtful whether either of the questions desig- 
nated in the twenty-fifth section has arisen, he is at 
liberty, on any motion day, to file a motion to dis- 
miss the writ of error upon the ground that it does 
not disclose any question over which the court has 
jurisdiction ; that motion is heard as a preliminary 
question j and if the court, on looking into the rec- 
ord, find no question there, under the twenty-fifth 
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section, they dismias the writ of error. On the other 
hand, if no such motion is made, and the case comes 
to a hearing on its own merits, if the court then find, 
on their own examination, that there is no question 
under the twenty-fifth section over which they have 
jurisdiction, they, ex mero motu, dismiss the writ of 
error ; they are careful not to exercise Jurisdiction 
in any case ujiless it has been given to them by 
some act of Congress, their whole appellate juris- 
diction being regulated by Congress. 

In what way is it to be made to appear on the 
record that a jurisdictional question has ai-isen? 
How will you have the record framed, so that it 
shall be made to appear to the Supreme Court of 
the United States, when the record goes there on a 
writ of error, that one of these questions has arisen ? 
Suppose, for instance, that a suit is brought on a 
contract. A State law is set up, which, in effect, 
has done away with the contract, or modified 
it in such a way that the action would not lie in 
conformity with the State law; but the promisee 
of that contract, the person contracted with, insists 
that this State law is invalid, because it impairs 
the obligation of his contract. In what way will 
you get that question on the record, so that it can 
be carried to the Supreme Court of the United 
States ? 

There are various ways, depending upon the na- 
ture of the proceeding. If it he an action at law, 
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and there is a trial by a jury, you request the judge 
to instruct the jury, aa a matter of law, that 
this State law has impaired the obligation of 
that contract, and therefore is invalid, under the 
Constitution of the United States, and is to be dis- 
regarded by them. If he gives the instruction, of 
course he is bound to carry it out, and see that the 
jury do so ; and if they find a veixlict contrary to 
his instructions, he is bound to set it aside. On tbe 
other liaiid, it he refusen to give the instruction, if 
he says, " My opinion is, that this State law does 
not impair the obligation of that contract, and 
therefore is not invalid under the Constitution," 
you may take your exception to that ruling; he 
signs and seals that exception ; it becomes a part of 
the record ; and when the case comes before the Su- 
preme Court of the United States, there is on the 
record the evidence tliat that question was raised, 
and decided by that court, Yoa may have been 
obliged to carry it to a higher court ; to get their 
decision, but that is the way you get it on the rec- 
ord in an action at law, by a request for instruction, 
a refusal of the request, and then the question, 
VFhether the request was rightly or wrongly refused, 
may be carried to the Supreme Court. On the 
other hand, in a suit in equity, if the complainant 
has a case where he msLes to raise such a question, 
the bill itself, by the proper averments and charges, 
can raise the question, or, if the defendant intends 
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to raise such a question, Le can do it in bis answer. 
And in the decree there always should appear, if 
there is such a question in the casa, evidence that 
it was raised, that it was decided, and how it was 
decided. 

I ought to say here, that, although it is the 
dictate of prudence, and a very obvious one, where 
it is intended to carry a question of this kind to the 
Supreme Court of the United States, to take the 
measures 1 have spoken of, — to place upon record 
the fact that the question was made and decided, 
and how it was decided, — nevertheless, it has been 
settled, that it is not necessary that the record 
should in terms state these things. It is only 
necessary that, when the court looks into the record, 
they should find that, by necessary intendment, as 
it is called, that is, by the natural and necessary 
meaning of what they read, that there was such a 
question raised, and that it was decided, and how it 
was decided. That subject was a great deal dis- 
cussed in the case of Furman v. Nichol, 8 Wallace, 
44 ; so that if you are unfortunate enough to have 
any record which does not in terms state that 
one of these questions was raised, still, if you can 
satisfy the court that it was a necessary intend- 
ment that the State court could not have arrived 
at the result they did without coming in conflict 
with the Constitution of the United States, that 
may be sufficient. And perhaps I ought to say, 
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that difEerent judges have, at different times, 
attempted to make an euumeration of the different 
modes in which the record may show that aucL 
questions arose, and it may be very well for you 
to look at two of the leading cases on that subject. 
The first is Orowell v. Banddl, 10 Peters, 3G8, 
where Mr, Justice Story endeavored to enumerate 
the different modes in which the record may show 
that one of these questions ai'ose, without stating it 
in terms; a later case is Armstrong v. The Treas- 
urer of Athens Oounty, 16 Peters, 281,^ 

In this connection, I \rish to ask your attention 
to a state of things which has given rise to many 
emban-assments in the Supreme Court. We will 
suppose a case where the record shows that a ques- 
tion was raised, under the twenty-fifth sectioii, and 

' [One of tlie latest decisioua on this subjoct of what is to aippear 
bj tlie record, in order to give the Supreme Court jurisdiction, is 
Murray v. Charlestmi, 6 Otto, 432. In this case, the court said that 
the trae teat is not whether the record eihihita ao expioas statement 
that a Feileral question was presented, bnt whethnr such a question 
was decided, and decided adversely to the Federal right, — The term 
" Federal qneation " has been adopted of late to describe the qnes- 
tions corered by the twenty-Efth eeetion of the Judiciary Act, and 
the acts amendatory thereof. For a recent case, in which it did not 
appear upon the face of tha record proper, or upon subsequent pr 
ceedings in the State court, tha.t a Federal question woa raised ai 
decided, see Il'o'f t. Stix, 8 Otto, 611. For a still more recei 
cose in which this did appear, see Beer Gompaiiy t. Maasacliiaetti, 7 
Otto, 25. It must appear that the dBcision of the Federal quesljon 
was necessary to the decision of the cause, anil that it was decided. 
Oiiiseiui' Bank t. Board of Liquidation, 8 Otto, 140 ; Bank t 
Mcrngh, Ibid. S32.] 
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that the highest court of the State decided against 
the right, or title, or claim, which was made under 
the Constitution, or treaties, or statutes of the Unit- 
ed States; there is no doubt about that, and there 
IB no doubt that they decided wrongly ; and if the 
case turned wholly on that question, the judgment 
must be reversed, and the case sent back to be pro- 
ceeded with, in conformity with the opinion of the 
Supreme Court. But now let ua suppose that in 
that case there is a question of State law, — not 
one of these questioua, under the twenty-fifth sec- 
tion, but a question of the local law of the State, and 
that the case might turn on that question, as well 
as on the other ; that, even if the other was decided 
wrongly, there is a question of State law^ in the 
case, over which the highest court of the State haa 
the ultimate control, on which they could have 
decided the case just as they did decide it, and 
enter the same Judgment which was entered. Well, 
under that state of things, the Supreme Court 
has held that they cannot reverse the judgment, 
because it would be useless. If fchey reverse the 
judgment, and send the case back, the State court 
may say i " Well, we were wrong about that 
question of United States law, but here is another 
question upon which the judgment depends ; we 
are right about that, and we will enter the same 
judgment we did before." That has occurred more 
than once, and it is now settled, as you will find by 
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looking at the cases of Neihon v. Lagow^ 12 Howard, 
98, and Magmre v. Ti/le-r, 8 Wallace, 652, that on 
that state of facta the Supreme Court will not 
reverse the judgment.^ But then there is another 
poature in which a case may come there, which ia 
more emharrasaiiig. We will suppose that, as in the 
other case, there waa a question under the twenty- 
fifth section appearing on the record, where the 
State court decided wrong ; they did not give due 
effect to the Constitution, the treaty, the act of Con- 
gress, or the authority claimed under the United 
States ; but the counsel in argument in the Su- 
preme Court say, " Here ia another question under 
the State law which might be raised " ; they 
do not show that it was raised ; they do not show 
that the State court proceeded upon that other 
question; but they aimply say, "Here is a ques- 
tion of local law, and the court below might 
have proceeded upon that ; non constat but they 
did proceed upon it ; and they had a right to decide 
that question, and they had a right to enter this 
judgment, if they thought that question ought to 
be decided in a particular way," Now these cases 
to which I have just referred settle that, if it does 
not appear on the record that the State court did 
in truth decide on that question of local law, the 
Supreme Court will presume that they did not 
decide upon that question, provided the decision 
1 [See the cose of KcOk y. Clark, 7 Otto, 1S4.] 
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would be wroDg in the judgment of the Supreme 
Court. In the first of these cases, — Neilnon v. 
Jjitgow, — there was a (jaestion iinder the twenty- 
fifth section. The Supreme Court held that the 
State court had not rightly interpreted the act of 
Congreaa^nd therefore that the judgment should 
be reversed ; but said the counsel for the defendant 
in error, " This deed which is relied upon by the 
plaintiff in error is not a deed that, will cany a 
fee, accoi"ding to the lawa of IlUnois ; for the w^ord 
'heirs 'is not mentioned in it, and therefore it 
may be that the Supreme Court decided this case 
in favor of the defendant below, by reason of that 
defect in the deed." The Supreme Court looked 
into that question of local law ; they were satis- 
fied that the insertion of the word " heirs " was 
not necessary, according fc tlie local law, in that 
l^rticular case, it being a conveyance to a trustee, 
^ho had duties to perform which required him to 
take a foe ; therefore they said, " We will not 
believe, in the absence of direct evidence, that the 
court below decided this case on that question, 
because, if they did, they decided it wrong, and 
therefore we shall consider that no such decision 
was made." This, I believe, will put you in posses- 
sion of these two points in regard to a case turning 
possibly on local law, in which case the highest 
court of the State of course has authority to deter- 
mine, and which, ultimately, the Supreme Court of 
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the United States has no authority to determine, 
when it comes from the State court, nnlesB there 
hiia been a, cliange in the legislation of Congress, 
to which I shall presently ask your attention, but 
which need not be considered in this connection. 

There is one other thing which yo# ought to 
notice, and that is, whether it is necessary the 
record should show there was pointed out to the 
State court the particular act of Congress, or par- 
ticular clause in the Constitution, or particular 
clause in the treaty, on ^phich reliance is placed ; or 
whether it is sufficient to have the record show, 
generally, that some act of Congress, or some treaty, 
or some provision of the Constitution, was relied 
upon. I am sorry to say that the decisions upon 
that subject are conflicting, and it will remain for 
the Supreme Court to endeavor to reconcile them, 
or overrule some, or affirm others. The only thing 
T can do to assist you on the subject is to give you 
a reference to the two classes of cases. There is 
one class of cases which affirms that you must bring 
to the notice of the State court the particular act of 
Congress on which you rely: Maxwell v. Newbold, 
18 Howard, 511 ; Farnei/ v. Towle, 1 Black, 350 ; 
Megsenger v. Mason, 10 Wallace, 507. They are in 
the affirmative of the proposition, — that the record 
must show the particular clause of the law, treaty, or 
Constitution was brought to the notice of the court. 
On the other hand, so far as respects the Constitution 
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of the United States, the record need not show that 
the particular el-ause was brought to the notice of the 
court, as in the cases of Bridge Proprietors v. Ho- 
boken Co., 1 Wallace, 116, and Ihirvian v. Nichol, 
8 Wallace, 44, to which I have already referred for 
another purpose. 

Perhaps a solution of the question may be found 
by inquiring in each case whether the record satis- 
factorily shows that one of the jurisdictional ques- 
tions was raised and decided, and how decided. It 
would generally be difficult to make these appear 
without evidence what statute, treaty, or constitu- 
tional provision was brought to the attention of the 
court, and relied on ; but, as in the ease of Furman v. 
Nichol, it is not impossible, and so not technically 
and always necessary. 

Many decisions have been made upon the 
words, "where is drawn in question the validity 
of a treaty or statute of, or an authority exercised 
under, the United States." The decisions on this 
subject are ao numerous, that perhaps the best I can 
do will be to refer you to Curtis's Digest, p. 273, near 
the bottom of the page, where you will find the title 
under which these cases are collected, 

You should notice that the writ of error to the 
State court, under the twenty-fifth section, includes 
criminal, as well as civil cases, and is wholly irre- 
spective of the amount in controversy. When you 
come to look at the appellate jurisdiction of the Su- 
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preme Court over the Circuit Courts and District 

Courts, you will find it limited by the amount in 
controversy. There is no such limitation affecting 
writs of error to the courts of the State ; and that 
is a very just and necessary provision, because very 
important rights may depend upon a suit in a State 
court, where but a small amount is in controversy, 
and therefore any case, either civil or criminal, 
whatever may be the amount involved, can go up 
from a State court to the Supreme Court, under this 
twenty-fifth section. That subject was discussed, 
and the law stated, in the case of TwUchell v. The 
Commonwealth, 7 "Wallace, 321. 

There are some reqiurements in regard to prac- 
tice, which I think I may usefully mention. In the 
first place, a writ of error to the State court must be 
allowed, either by the pi'esiding judge of the Stata 
court in which the final decision was made, or by 
some judge of the Supreme Court of the United 
States. That was decided in the case of Gleaaon 
V. Florida, 9 Wallace, 779, and it has always been 
the practice, and always understood to be the law, 
that a writ of error to a State court should not issue 
except upon the allowance of the presiding judge 
of that court, or some justice of the Supreme Court 
of the United States. The writ is issued either by 
a clerk of the Circuit Court, ov by the clerk o£ the 
Supreme Court of the United States ; usually, the 
clerk of the Circuit Court in the district where the 
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decision of the State court was made is applied to, 
and issues the writ, because it is more convenient ; 
but the clerk of the Supreme Court of the United 
States is equally competent to issue it. If you will 
refer to the Appendix to Curtis's Digest, you will find 
^^^^ tiiere the particular forms, — and directions how to 
^^^^■^proceed to obtain such a writ of error, — how the 
^^^^K^rrit is to be allowed, how the required bond is to 
^^^Hilte given, and all the necessary directions for ob- 
^^^^Vtaining such writs of ^rror. It is unnecessary for 
^^^^B-me to repeat them, because it is better that you 
^^^^V should look at them yourselves. I wish, however, 
^^^1 to give one caution, and that is, you will hud it 
^B stated there, that if the judgment of the State court 
was rendered less than thirty days before the next 
session of the Supreme Court to which the writ of 
error must be returnable, — because the writ is 
always returnable to the n ext session after the case 
is decided, — if rendered leas than thirty days be- 
fore the next session of the Supreme Court, then it 
lay be made returnable in term, so aa to get the 
ftiirty days' notice ; — and that was believed by me, 
t that time, to be law. Whether it was or not, the 
nibject ia now regulated, and it is important for you 
' to know it. By the fourth clause of the eighth 
rule of the Supreme Court of the United States, 
they have regulated this whole matter of the returns 
of writs of error, and removed all doubts, if any 
ffidsted before. 
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The writ of error is directed to the clerk of the 
court where the record ia, and commanda him to 
return an authenticated copy of tiiat record to the 
Supreme Court of the United States. In ohedience 
to that order, he makes out a copy of that record as 
it remains in his custody, certifies it, and annexes 
it to the writ of error, and returns it to the Supreme 
Court of the United States, and thus the proceed- 
ing gets before that court. If the writ of error is 
to act as a supersedeas, as it is called, — that is, to 
stay the execution of judgment, — then it ia neces- 
sary to give a bond, and the bond must give ade- 
quate security for the performance of that judgment 
in case it should be aflSrmed by the Supreme Court 
of the United States. If it is reversed, of course 
the bond falls with the judgment ; if it is af&rmed, 
then the bond goes into operation, and is security 
that the judgment, whatever it is, shall be satisfied. 
If, however, the judgment in the State court ia in 
favor of the defendant, then there ia nothing in 
issue except the costs, and the bond is only given 
by the plaintiff for the costs. If he fails to give 
that bond, the defendant may take out his execu- 
tion, and collect hia costs. If he chooses to give it, 
he stays that execution until there is a final de- 
cision by the court above. 

Now, there is one remaining question, which is 
an important one, and I will occupy the few mo- 
ments which remain of the hour in stating to you 
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what it is. This twenty-Sfth section contains, at 
ita close, this important restriction : " But no other 
error shall be assigned or regarded as a ground of 
reversal, in any such case as aforesaid, than such as 
appears on the face of the record, and immediately 
respects the before-mentioned questions of validity 
or construction of the said Constitution, treaties, 
statutes, commissions, or authorities in dispute." 
That is, according to that section, the Supreme 
Court of the United States can inquire into no error 
in the record except one of these questions under 
this twenty-fifth section; and if they find there is 
no error of that kind, they affirm the judgment, and 
send the proceeding back to the State court, to 
have them execute their former judgment. But 
in 1867, in the act of February 5, found in the 
Statutes at Large, Vol. XIV. p. 386, § 2, this 
twenty-fifth section was re-enacted in so many 
words, leaving out that clause which restricted the 
Supreme Court to inquiring into these pai-ticular 
errors; it dropped that clause entirely. Now the 
question is whether that clause is repealed, and on 
tliat question there is much to be said on both sides. 
1 do not propose to detain you upon that, but I will 
refer you to the case of Stewart v. Kah7i, 11 Wal- 
lace, 502, where you will 6nd, not a decision, but 
a pretty strong intimation, that the court viewed 
that omission as being in the nature of a repeal of 
that restriction. There is another case in the same 
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book, page 792, and there ia Btill another case, In 
12 Wallace, 694,^ ■where the same subject ia touched ; 
bnt it is not a settled question whether or not that 
restrictive clause in the twenty-fifth section is or is 
not repealed. And still less is it settled what effect 
its repeal would have. The latter question, in my 
judgment, involves more diiEcult inquiries than the 
former ; but this is not the place to enter into them. 
Yon perceive the great importance of these in- 
quiries. They involve the question whether the 
Supreme Court of the United States, on such a 
record, can look into any error it could find, whether 
it was of local law, or whether it was one of these 
jurisdictional questions; and there may be cases 
where they would decide that, although the highest 
court of the State had not committed any error in 
deciding, a jurisdictional question, they had com- 
mitted an error in deciding a question of local law, 
and therefore would reverse the judgment. Now, 
whether Congress has the power to grant this au- 
thority to the Supreme Court to review, on a writ 
of error, any question of local law, — any question 
outside of those named in the twenty-fifth section, — 
is a grave question, on which I express no opinion.^ 

I Trebilaxlev. Wilson. 

' [The constitutional question here Buggested by Judge Curtia ia 
indeed one of great gravitj, on wHich it may be well to add some 
observationa upon the mode in which it arises, and some fiirthei 
explnnatiooa of its precise scope. The twenty-fifth section of the Ju- 
dioiary Act of 1789 reatricted the Supreme Court, on wiita of error 
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I believe, gentlemen, this finishes all I have to 
say on the appellate juriadiction of the Supreme 
Court 39 respects State courts. The subject of the 
next lecture wiR be the appellate juriadiction as 
respects the Circuit Courts o£ the United States. 

to a State court, to inquiring into the eirora which were made 
grounds of the appcliale jurisdiction bj tliat act. The framera of 
that act appear to have considered that they had, in one diiectioD, 
eihausted the provlaioDS of the Constitation, when thejr had provid- 
ed for a revipw by tha Supreroe Court ot the United Statoa of lo 
niucii of the deciaion of a State court as aSected or involved any con- 
stmctian or operation of the Constirution of the United Statea ; for 
while they provided that the writ of error to the State court ahould 
" have the Bftme effect as if the judgment or decree complained ot 
had bi^n rendered or passed in a Circuit Court" {of the United 
States), they added this limitation : " But no other enor shall be 
assigned or regarded as a ground of reversal, in any snch case as 
aforesaid, than such aa appears on tLc face of the record, and imme- 
diately respects the before-mentioned questions ot validity or eon- 
structioD of the said Constitution, tfeatics, statutes, commissions, or 
authorities iu dispute." The omission of tba latter clause from tha 
Kt of 18S7, and the retention of the fonuer clause, gave rise to the 
question whether the restriction was not repealed. When the K«- 
vised Statutes were enacted (which was after Judge Curtis delivered 
these Lectures), th« Act of 1S67, g 2, became embodied in g 709 of 
that revision, with the same omission of the restrictive ulanso of the 
twenty-fifth section of the Act of 1788, and with the following 
clanses at the dose of the section ; ' ' The writ shsU have the same 
c^ect OS if the judgment or decree complained of had been rendered 
or passed in a court of the United States ; and the proceeding upon 
the revetsal shall be the same, except that the Supreme Court may, 
It their discretion, proceed to a final decision of the case, and award 
execution, or remand the aame to the court from which it was so re- 
moved. The Supreme Court may reaffirm, reversB, modify, or af- 
firm tha judgment or decree of such State court, and may, at their 
discretion, sward execution, or remand the same to the couR from 
which it was removed by the writ," 
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There is mncli reaaon for regarding these provisions as intended 
to do away with all restrictions respecting the quentiona on which 
tbe Supreme Court is to act, in cases where it baa once obtained ju- 
risdietioD by reaaon of tlie presence in the record of those questions 
on nhicli its jurifidiction depends. If this is so, it might happen, as 
Jndge Curtis suggested, that the State court bad not committed any 
error in deciding any qneatinn on which the appellate juiisiiictiou 
of the Supreme CourUof the United States depends, yet that the lat- 
ter conrt could proceed to reversethe judgment of the State court for 
error in deciding a question of local law. Upon this constntction, 
theBevised Statutes have carried the appellate jurisdiction totheei- 
tnme verge of the Constitution, if not heyond it. The judicial power 
of the United States extends to nil coaes arising under the Constitu- 
tion, the lavs of the United States, and the treaties miide under the 
authority of the United States. (Const., Art. 111. § S. } It Is under 
this conatitutional provision that th* appellate jarisdiction of tbe Sa- 
preme Court has been extended over the judgments of State courts, 
by Congressional enactment ; and by s anbseqnent clause of the 
same article of the Constitution, the appellate jurisdiction is placed 
under the regulation of Congress. Whether the appellate jurisdic- 
tion, in reference to the State courts, con be made to extend to 
every question that arises in a case, provided any qnestion haa 
arisen under the Federal Constitution, a law of Congress, or a 
treaty, depends upon the scope of the judicial power. One thing 
seems to be clear ; that the judicisl power was primarily intended 
to secure a uniform interpretation and application of the national 
powers and authorities, and not to act upon questions of merely 
local law, when that law Is not in conjlict with the paramount au- 
thority of the Federal Constitutjon, or a law or treaty of the Unitod 
States. 

But immediately after the Lecture was delivered, namely, in April, 
18T3, this subject came before the Supreme Court iti the case of 
Mttrdock v. The Oily o/lfemphii, 20 Wallace, 690, and Judge Cur- 
tis, as AmKUg Cariie, submitted his views upon it in a printed 
brief. He appears to have solved the doubts which ho e.ipressed in 
the Lecture, and to have reached the conclusion that the Act of 
1867, 5 3, had repealed the twenty-fifth section of the Act of 1789; 
that the former had made material changes in the law, giving to the 
e Court a wider jurisdiction over the jiidgmcnts of Stato 
la; and that Congress hod constitutional power to make Uioss 
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ehangeg. Th^seq^neationa were cot decided until the October term, 
187*, after the deBth of Jndge Curtis. Tlie court held that the Act 
of 1807, § 2, »s now embodied in § 70S oT the Kerised Stotutes, 
operated as a te<.<linieal repeal of the twent;-Gfth section of the Act 
of 1789, and tluit it is now the sola law gosBming the removal of 
causes from the Stats conrts to the Supreme Court of the United 
States for review, and had been so since ita enactment in 18B7. 
They held further, that this law did not intend to enlarge the appel- 
late jurisdiction nf the Supreme Court over the judgments of the 
State courts ta the extent that had been supposed, and the construc- 
tion which the; gave to it reuiiered it unnccBasary to cousider 
whether Congress had the constitotional power to eitend that jaris- 
diction so as to embrace a revision of every question that had ajisen 
in a cose brought there for review of a Federal qnestion. The propo- 
sitions deeided were thus stated: — 

1. That it is essential to the jurisdiction of this court over the 
judgment or decree of a State court, that it aliall appear that one of 
the questioDS mentioned in the statute innst have been raised and 
presented to the State court ; that it must have been decided by the 
State court against the right claimed or aaaerted by the plaintiff in 
error under the Constitution, treaties, laws, or antbority of the 
United States, or that snch a decision was necessary to the judgment 
or decree rendered in the case. 

2. These things appearing, this court has jurisdiction, and must 
ejcamine the judgment so far as to enable it to decide whether this 
claim of right was correctly adjudicated by the State court. 

3. If it finds that it was rightly decided, the judgment must be 
■fluTned. 

4. It it was erroneously decided, then the Court must further in- 
quire whether there is any other metter or issue adjudged by the 
State court sufficiently brood to maintnia the judgment, notnith- 
rtanding the error in the decision of the Federal i[uestion. If this 
be found to be the case, the judgmeni must be affirmed, without ex- 
amination into the soundness of the decision of such other matter or 

5. But if it be fonnd that the issue raised hy the question of 
Federal kw must control the whole case, or that there has been no 
decision by the State court of any other matter which is aiifGcient 
of itself to maintain the judgment, theu this court will reverse that 
judgment, and will either render such judgment here aa the State 
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Mart duitld ban Kndend, orwiUrenund the cue to tbaleomtfiir 
ftMbar proceeding n the circTunstances of the case may require. 
Thii, it will te aenn, n^atives the idea that the Supreme Coart irf 
the United Sutee ii, in aoj CYent, to rejudge and determine uiy 
qneitioo of local law or general jorisprndence, even though It naj 
have Jarudictioo itj reaion of the existence in the TEcord of a 
Federal qneacion, and by KaaoD of an erroneous dedsion of that ques- 
tion. The deRinioD procnda npnn the groond that the Act of ISfiT, 
or J 709 of the Rerued SCatatei, hai not enlarged the jnrisdictiDD of 
the Supreme Court orer qnestiona of State law, and therefore it wax 
not oecesBSr; to detenoiDe whether Congress had power to extend 
that jnrisdiction to the determination of queationa of State law. 
Bat this was a decision of a bare majorit; of the court. Three of the 
jodgu dissented from it, and held that the recent law, b; what it 
omitted from and what it aitded to the provisions of the former law, 
lud etCended the jurisdiction hejond the Federal qnesCion to all 
qocstiona in the case, where the State coart had made an erro- 
neons deciuon of the Federal qaestian ; and one at leatt of the dis- 
■antlng judges held that Congress conld conatitutionallf do this. 
The Chief Jostice did not sit in the case. The decision, although it 
is clear, does not leave the saTiject in a very satisfactory state, and 
h will probabl? require farther consideration ; for it is not easy to 
■ee how the Supreme Conrt is always to determine whEther the Fed- 
eral qaestton, or some other question, delgrmincd the ichole aue in 
the judgment of the State court, or how, if the judgment is to be re- 
Teraed for an erroneous ruling of the Federal qnestion, the Supreme 
Court is to render such a judgment as the State court ought to have 
rendered without looking at the other queetions. It seems to me that 
tlie strength of the wguinent lies with those who maiutaiu that the 
recent law extended the juried iction much beyond its former limits, 
and, further, thst it is very doubtful if Congress could conatitution- 
illy do thin. The brief aulimitted by Judge Curtis on this Buliject 
bfaere subjoined ; — 

Borne Oitcnationi eonctmmg IJie Repeal of the Taenttf-FiJiK Section of 
the Ju'SdiUTi Act of nSO, iy lie Second Beclloa of the Act ofFtb- 
ruary B(A, 181T (1* Slatalem at Large, a85> B^ Me. B, E. Cdbtis, 
<M Amlcui Cvria, 
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TUa gsneral aaltlect or each law Is the ea 
Jnrladiatlpn da tbe Supreme Ooort of tbe Unli 
State coins, whlrb, bg raitim qflheir lU^/Bct-i 
power ol the Unltwl States, nniler the first clause of the second section of 
the third article gf the Conelltutloo ; and eaoh deQneB the cases In wliiGh 
that appellate power ma; tMeierclied, and regulates the mode of exerclBlng 
that nppelUt« (^ver onder the wcond claase of the same section. 

The two lawsdlftfer In tha following particulars : — 

1st. In doHnlnE the cases over which this appellate power shall extend. 

Ill theeafllBT law one clan of ckms was described se follows: "Or where 
Is drawn in question Ike conilniclim of un; dause of the Constitution, or of 
A treaty, or SUtute o^ or oommisslon held under the United States." 

In the latter law there Is suhstltuted the following description: -'Or 
where any title, rlglit, privilege. orinimoiiltyiB cloliocd under theConsll- 
tntion, or any treaty, or statflte of, or coiDaiifisioo held, or authority eier- 
slsed UDdsr ttie United States," Ac, 

The earlier law describes and Inclades only oases where aoms question qf 
tautruclion !• drawn in qnestion. The latter law applies tu and inclndes 
all cases wbereafU'e, Ao. was cl aimed tinder tlieConstltutloti, Ac, and the 
decision was sealnat the validity of Oat lUle, whether that deoldon rested 
upon someqiiestiouafooru/mc/ionoftbaCDUsUtution, or some law or treaty 
of the United Slates, or opon any other question entering Into the decision 
at the State court on the title capable of being assigned as erroneously made 
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Ilea, £02 : Vnited Slalet i. Tgtien, 11 Wallace, 92 ; EUit t. Fage, 1 Pick. 
40 ! Xialtoli V. Sguire. G Pick, isa. 

re already been pointed ont, and 

m. Had CongresB power to make these changes? 

Thejadlclal power ot the United Slatea e^itends W all cmee arising nnder 
tlie Constitution, laws, and ErisIJ«i ot the United Sta.lea. and tlie apiiellala 
Jnrisdiction over all Cbese cub&s is to be exercised with such exceptions and 
under such regulations as Gongreas rujkj make. 

It is to he observed that the judicial power utends toeatee, — not merely 
to particalac Questions arising In cases 

AndDadlalinGtlonismadebytha Constitution between the extent of the 
Jadicial povrer wlildi may be exercised by courts of the United States hailng 
original jurisdiction eouferred by Congress, by reason of the subject-matter 
Sf the case, and the extent of that power which may be conferred by Con- 
gress, to be exerclaed by an appellate coact. If the cose is within the Judl- 
(dol power of the United States, the power of Congress Is as plenary to 
confer appellate power over the wh«le casOf as to confer original Jarisdlc- 
Uon over It. And from the origin of the goremnient, appellate power Usa 
bean confbrred by Congress over entire eases (iunludiug all questions arl^g 
In them), which come within the Judicial power of (he United States, by 
reason of their snyeet-matter. This was true under the twelfth aeetion of 
the Jodidary Act of IIBS, in iBterence to lands claimed under dlfl'erent 
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•r,lnc 



<i(fi«r Jailgment. But tlill 
Ise af appeU&tu, and not of orleinal 
oval be lacluiled In the appellattt 
luilB Hf eiBrtWng thBi power ; and. 



loval Blttierbeforaora 
ler muet be sulJecC to 
Kj Indeed^ but a proa 



Bucb Jadgment ne Hi 



JnrlsdloClon. If. then, tbe idglit of rt 
litrisdli.'Ii'Hi, It IB only beFjratw it la una 
IS Coni^eu [b not limited bj the Don 
time nf exerclBlSE IL It qui; autbntize i 
menc Tbe time, tba piocew, end the 

r«moTca the roccrrd of one oonit to tlie posai 
eaablea tbe latter lo Inspect the prm'eeaingx, a 
own opinion of the law and Jiutlco nf the eajw may warrant. Thara la 
Dotliing in the nature of the proceu wbitb folblds It from being applied by 
the legislature to Inteilncutar; HB nnll ue flnnl Judgment. And if the right 
of removal &om Slate onarlBexlalBlieruta Judgment, because it ia included 
In tlie appellate power, It niuat, for >ha same niaaon, exlat after Judgment. 
Anil If the appellate power by the Constitution dooi not Include laiei 
pending In tlioStatfiauurtB, Che right of removal, whiuh 1b but a modeot 
oiercialng that power, cannot be applied to them. PreciaBly tbs same 
oljeellons, tiiBrefore, eiiirt a» to the right of removal before J udgment, a* 
after, and both must atond or fall logstber; nor indeed would the force at 
the atgnment* on either sldB matBHally vary. If the riahc of removal were 
an ejEerclae of original Jurladiclion. It -would equally trench upon the Jurla- 
dictiun and Independence of State tribunal) 
In Masor v. Coop/r, « Wallace, 247, U vu 

M the twenty-flfth section of the Act of 178B. 

In OtJome t. Abi* iif United Stalfs, 9 Wheaton, S23, the meantag and 
utent of theOanatltutlon, nndHalnclnBloa of tha entlra cBae, If Congreas 
■aw fit to confer JurlBdtctlon over It lu a note, were damonBtrated by Chief 
JoWice Manhall, and bin eipoillion of the plenary power of Congress over 
both original and appellate jurlailktlnD Id sncb caaes hat be^n deemed set- 
tled. (Sea FiOev. Union Pa^i/hHaUroad.eBinUii. 36i; S. C, BBlatuh. 
243.) Unless, tlierefure, aome diiilnctlctn can be mode betheen tbe power of 
Dongreaa to oonlbr original and appellate Jurlsillctlon. and neither tlie Con- 
■Utntlon nor the dedidona of thla court {lermlt this diatlnctlun, It ia clear 
that Congreaa may confer appellate pcwer over all cases to which the jndl- 
clal power of the tFnited States eitentlB, and is not restricted by tlie Con- 
Btltution to particular queations, by reason of which the cases are brought 
within the Judicial power of the United States. Nor Is It essential to the 
grant of appellate power over the State coatls In the cases enumerated lo 
tlie Constllution, that the State conrC ibonld have actually decided soma 
qoetliun nnder the ConstituUon, laws, or treaties of the United StaI«B, 
■gfllnst a right, title, or Immunity olaLmed under thotn, or one uf them. If 
this were esientlal, there conlil be no removal, ■■ provided by the twelfth 
Mellon of the Judldarj Aet of ITSB, or any of the subseitnent BtataUa which 
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But It mHy be arguml, tliU if tlila court, on n writ or error, BndH the 
Stale court hu rightly coiistrned the ConetlCutJon, and each law or treaty 
tinder which the right, title, pritlli^ge, or lnimunlt; is claimed, and bag 
nnlydeuWaa erroneonnly on sDine other qupatinn of law on which that riglt, 
title, Sic. depeniled, theio oan ba no «iBrdae of the appellate ] udlcUl power 
of the United States. 

But tbli would mako the Jurisdiction to try and decide the case depend- 
ant, not on [tn sabject-uatter, bat on the ileulHlon of the appellate court lii 
the axerclse of Its JurledlctloD ooncernlug that Butdect-matter. This in 
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With regai'd to the Federal qaestion, which, is to giTe the ju- 
risdiotiou to the Supreme Court, the Act of 1S67 aud § 709 of 
the Beviscd Statutbs have added somewhat to the scope of that 
juriadietioD. Thus it has beau bald that a right or immmiity set 
op under or b; virtue of ■ judgmeot of a court of the United 
States presents such a question. DvpiaMW v. Jioe/iereau, 21 Wftl- 
bee, 130.] 
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kjLppslkte JariBdictioQ in Referface to the Circnit Coarts. — Wnts 
of Error. — Appeals in Etiiiity and Admiralty. — Within what 
TimB a. Writ of Error or an Appeal may be proaecutod. — Amount 
in Controveray. — ■ Patent Cases. — Kavenua Cases. — Final Jadg- 
mentfl at Law. — Filial Decrees in Equity or Admiralty. — Par- 
ties to the Writ of Error or Appeal. — Appeal as a Matter of 
Bight. — How to be claimed and sUowed. — Issuing of Writs of 
Error. — Diviaiou of Opinion, how uertified. — Receut Law in re- 
gard to eBrtdfying Questioaa. — Habeas Corpus Cases, how car- 
ried to the Supreme Court. — Amendments of Writs of Error. — 
Appellate Jurisdiction in Bankruptcy. — Practice in entering 
Writs of Error and Appeals. — Diminution of the Record, and 
Certiorari. — Mution Day in th e Supreme Court. — Appeals from 
the Court of Claims. — Appeals from the Territorial Courts. 

The subject of the present lecture. Gentlemen, is 
the appellate jurisdiction of the Supreme Court of 
the United States in reference to the Circuit Courts, 
and some other inferior courts, to which I shall al- 
lude at tlie close of the lecture. 

The Constitution of the United States has con- 
ferred upon Congress plenary power in reference to 
the regulation of the appellate jurisdiction. Its lan- 
guage is : " In all the oth«r cases before mentioned 
the Supreme Court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make." 
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It rests, therefore, with Congress to regulate this 
appellate jurisdiction of the Supreme Court over 
the inferior United States courts. The inquiry, 
then, is, What regulations has Congress made in 
reference to this jurisdiction ? The earliest statute, 
which has continued in force for most purposes 
down to the present time, is the Judiciary Act, 
BO called, passed Sept. 24, 1789, § 22, found in 
1 Statutes at Large, 84, The language of that 
part of the section which refers to the Circuit 
Courts, — the first part having reference to writs 
of error from the Circuit Court to the District 
Court, — the language which refers to this part of 
the subject is aa follows : " And upon a like pro- 
cess may final judgments and decrees in civil ac- 
tions and suits in equity in a Circuit Court, brought 
there by original process, or removed there from 
courts of the several States, or removed there by 
appeal from a District Court where the matter in 
dispute exceeds the sum or value of two thousand 
dollars, exclusive of costs, be re-examined and re- 
versed or affirmed in the Supreme Court, the cita- 
tion being in such case signed by a judge of such 
Circuit Court, ot justice of the Supreme Court, and 
the adverse party having at least thirty days' notice. 
But there shall be no reversal in either court on 
such writ of error for cTror in ruling any plea in 
abatement, other than s. plea to the jurisdiction of 
the court, or such plea to a. petition or bill in equity 
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as is in the nature of a demurrer, or for any error 

This law remains in force to this day, as the 
general rule regulating the appellate jurisdiction of 
the Supreme Court over the Circuit Courts.^ But 
you will uotice that it provides only for a writ of 
error, and that a wiit of error would be applicable 
to cases in equity and in admiralty, as well as to 
cases at law. Now, in England, where the equity 
or the admiralty jurisdiction had been administered, 
a writ of error had not beea used to leraove the case 
from the lower to the higher court; it had been 
done by an appeal ; and there is a very material 
distinction between the two modes of removing a 
case from a lower to a higher court. A writ of 
error caiTies up nothing but questions of law, and 
these questions of law are to be determined accord- 
ing to the facts which are found in the record ; an 
appeal carries up everything, — it substitutes the 
higher court in place of the lower court, and all 
questions, whether of fact or of law, depending upon 
evidence, or law, are re-examinable by the appellate 

' [A. writ ot error U a proceas directed to tlie Inferior court, 
commandiDg that the reiKinl in the cuse be transniitted to the sn- 
perior court, for tile correction of nny errors that may have occurred 
therein, and that appear in the proceedinga. For the forma, see 
Curtis's Digest, pege 695 el »!}.} 

» [For the law as it now esists, eee g§ 691, flSl, 1000, of the 
Revised StatiitEs, emhodying the pravisians of the Acts of 1769, 
ISOS, KudieiO, &c., kc] 
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court, jnsfc as they were originally examined by the 
court having original jurisdiction. 

After the law had remained in force from Sep- 
tember, 1789, to March, 1803, this distinction was 
found to be so important that Congress altered the 
law, and by the act of March 13, 1803, found in 
2 Statutes at Lai^e, 244, it waa provided that, 
" in cases of equity, of admiralty and maritime ju- 
risdiction, and of prize or no prize," (which, as you 
know, were comprehended in the admiralty juris- 
diction,) " an appeal, where the matter in dispute, 
excluaive of coats, shall exceed the sum of two 
thousand dollars, shall be allowed to the Supreme 
Court of the United States," So that by this act 
Congress made the jurisprudence and the practice 
of its courts conform to those of the courts of Eng- 
land and the courts of tlie Continent, from which 
these admiralty and equity proceedings were, if not 
actually derived, yet derived by analogy, and thus 
harmonized the system, and so it has ever since re- 
mained.* 

Now, bearing in mind that these writs of error 
and appeals are put on the same footing in respect 
to the requirements necessary to carry either the 
one class by a writ of error, or the other class by 
an appeal, to the Supreme Court, I wish to call 
your attention to what those requirements are, in 
reference to each class ; so that, if you were called 
1 [Sea Bevised Statutes, |i SSI, 1000.] 
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upon to advise whether a writ of error or an ap- 
peal could be taken, you would know what to look 
for, and what are the particular requirements for 
which you are to search. 

In the first place, you would wish to see whether 
your client or the appellant was in season, — whether 
the lapse of time since the final judgment or de- 
cree was rendered had not been such that the rem- 
edy by an appeal or writ of en-or was closed to him. 
By the Judiciary Act, to which I have referred, the 
time was limited to five years, but by an act passed 
on the first day of June, 1872, found in 17 Statutes 
at Large, 196, the time is red uced to two years as to 
all judgments and decrees passed or rendered after 
that act went into operation ; so that practically, as 
the law now stands, only two years is allowed, after 
the rendition of the final judgment or decree in the 
Circuit Court, to sue out a writ of error, or to claim 
an appeal. And a question arises here, to which I 
would ask your attention in passing, though it is 
an unsettled question, as to whether this limitation 
of two years, which in terms applies only to writs 
of error and appeals in reference to Circuit Courts 
of the United States, is also applicable to writs of 
error directed to the State courts, which, you will 
remember, was the subject of the last lecture. 
That is an unsettled question, and it arises in this 
way : that in the twenty-fifth section of the Ju- 
diciary Act, which authorizes writs of en-or to 
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State courts, it is said those writa shall be r^u- 
lated in the same manner and be subject to the 
eame conditions as writs of error to the Circuit 
Courts. At that time, the limitation was five 
years, and it was applicable, undoubtedly, to writs 
of error to either class of courts. Now, by this 
act to which I have just referred you, the time 
is reduced to two years, but in terms it is appli- 
cable only to Circuit Courts ; and the question is, 
whether, inasmuch as the twenty-fifth section of the 
Judiciary Act has enacted that writs of error to the 
State courts shall be regulated in the same way and 
subject to the same conditions as those to Circuit 
Courts, this alteration of the limitation of time in 
reference to the Circuit Courts does not also alter 
the time aa to the State courts. It is a question 
worth bearing in mind. It has never been raised, 
so far as 1 know; certainly it has not been settled. 
There does not seem to be any reason for a differ- 
ent limitation as to the two classes of suits ; but I 
would not venture an opinion whether the limita- 
tion is now the same or DOt.' 

i[By the Revised statutes, g lOOS, tbs Act of 1373, reducing the 
time for appeals and writs of error M two yean, in cases froia tlia 
Circuit Courts, ia re-enacted. § 709 of the Revised StatntsB era- 
bodies thfl provisions of the 25tli section of the Jndiciory Act of 
I78B. 9 1003 of the Revised Statutes repsats the provision that 
writs of error to the Stat« courts shall be issued in the same nmn- 
uer, [ind under the Bame reguUtiona, and shall have the eame efiect, 
as if the judgment or decree complaioed of had been rendered ot 
pussed io a court of the United States. So that the queation re- 
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The next inquiry i: 
troversj ia sufficient, 



, whether the amount in con- 
The language of the act is, 
" where the matter in dispute exceeda the sum or 
value of two thousand doUaTa, exclusive of costa." 
How are you to ascertain whether " the matter 
iu dispute exceeds the sum or value of two thou- 
sand dollara, exclusive of costs " ? The rules upon 
this subject are well settled. 

In tlie first place, the matter in dispute must be 
money, or some right the value of which can be 
calculated in money; because this sum, two thou- 
sand dollars, is the measure and standard furnished 
by Congress to determine wTiether the right of ap- 
peal or writ of error exists ; therefore, it must be 
money, or some right the value of which can be 
calculated in money. You will find this settled in 
the case of Ritchie v. Mauro, 2 Petei's, 243, That 
was a writ of error taken to try the right of a person 
who claimed to be the guardian of a minor child, 
and the court held that, inasmuch as this right was 
not capable of being appreciated, or reduced to 
appreciation in dollars and cents, there could be no 
writ of error. Another case was that of Barry v. 
Mercein, 5 Howard, 103, where a father claimed the 

ferred b> in tlis text tsmains tlie Bame, It aetma that a jndgrneDt 
or decree ia operative, anil iu full force and operation, when the 
term of tlie court Ims closed at nliicli it waa rendered, aud no steps 
have beeu taken, by motion for ueiv triiil or petition for rclii'sriug, 
to keep the judgment or decree suapended. See BrocktU v. BrncktCt, 
2 Huwoni, 2SS ; Cambuitm r. The Untied SCata, 5 Otto, 28fi.j 
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custody of a child, and tlie same decision waa made, 
— tbat the value to the father of the custody of his 
child was not capable of being measured in money, 
and therefore the right to an appeal or writ of error 
did not exist. 

In ascertaining whether " the matter in dispute 
exceeds the sum or value of two thousand dollars, 
exclusive of coata," where money is demanded in the 
declaration, either as debt or damage, that is, where 
an action of debt, under the old forms of pleading, 
is brought, and a particular sura is demanded, — or 
where an action of assttmpsit is brought, and dam- 
ages are demanded, — you are to ascertain, in this 
class of cases, from an inspection of the record 
alone, whether " the matter in dispute exceeds the 
sum or value of two thousand dollars, exclusive of 
costs." Here there are certain rules adjudicated, to 
which I wish to ask your attention. One of these 
rules is found in the case of Kanouse v. Martlji, 15 
Howard, 208, and it is this : " The settled rule ia, 
that until some further judicial proceedings have 
taken place, showing upon the recoi'd that the sum 
demanded in the declaration is not the matter iu dia- 
pute, that sum is the matter in dispute " ; — so that, 
if a plaintiff files a declaration in which he demands 
more than two thousand dollars, that is the matter 
in dispute until some further judicial proceedings 
have taken place showing that less than that sum ia 
in dispute. This implies, what is certainly true, 
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that, before the final judgment in the Circuit Court 
(and it is only from a. final judgment that a writ of 
error or an appeal can be taken), proceedings may 
take place which show that the sura demanded in 
the declaration is not the matter in dispute. Yon 
will readily perceive how this may occur. Sup- 
pose that in tlie declaratioa the sum of five thou- 
sand dollars is demanded ; the proceedings go on 
to a verdict, and the sum of one thousand dollars' 
damages is found by a jury. Then, bo far as the 
defendant is concerned, that is the only matter in 
dispute. The question ia, whether he must pay 
that one thousand dollars which the jury have found, 
or whether there has been some error in the pro- 
ceedings which should relieve him from this pay- 
ment. Now, he cannot carry that question to the 
Supreme Court of the United States, because, al- 
though the aura of five thousand dollars was origi- 
nally demanded against him, after the verdict it 
appears that only one thousand dollars is the meas- 
ure of what he can be required to pay ; therefore 
he cannot have a writ of error. But, on the other 
hand, the plaintiff demanded five thousand dollars. 
If, in the course of the trial, he has taken proper ex- 
ceptions to rulings of the court reducing bis claim, 
then he may have these questions re-examined by a 
writ of error, because his claim was five thousand 
dollars, and that claim has been affected and re- 
duced by the rulings of the court, contrary to what 
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he maintained, and therefore he may have a writ 
of error under these circumstances, although the 
defendant cannot. 

I believe this will give you an idea of how the 
question ia to he tested, and decided, in regard to the 
amount in controversy being more than two thou- 
sand dollars, exclusive of costs, where it is a money 
demand.^ 

1 [It must be carefally noted by the reader that, while atl tha ob- 
•JTVBtioQS in the text are atil! pprtiDcnt, the law which fixes the 
aam or value of the matter iu dispute has been altered Eince tlieae 
lectures were d^livi-rod. Tha sum or value has boen raised froiu 
$2,000 to 85,000, by an act passed February 16, 1875, which took 
effect May 1, 1879. The text of tliis lecture has not been changed 
in this particular, because it has been deemed best to give the exact 
words a[ Judge Curtis, pointiug out, at the same time, the subae- 
qnent changes in the lew. 

In a very recent cost-, where the derendant had pleaded neither 
• set-off nor a counter claim, the plaintiff remitteil so much of a 
verdict in his favor as was in excess of S5,000, aiid took judgment 
for the reniaiuder "in coin," and the defendant sued out a writ of 
error, it was held that the amoant in eoutrovcrsy, whether payable 
in coin or any other kind of money, was not snSicient to give tha 
Bnpreme Court jtirisdiction. Thompxm v. Butler, 5 Otto, C01. 
Other cases on this sabject are Milnor v. Meek, 5 Otto, 252 ; Tel- 
egraph Company v. Rogers, 3 Otto, 565 ; Sehacker v. ITart/ord Fire 
/fu. Co., 3 Otto, 2*1 ; YiMtga v. Sarrison, S Otto, 233 ; Terry v. 
Batch, 3 Otto, li; The Rio Grande, 19 Wallace, 178. — JVimo 
Jade, the judgment agaiust a defendant in an action for money ia 
the measure of the jurisdictiou of the Supreme Court in his behalf. 
This prima fade case coBtinnes until the contrary is shown ; and 
if jurtsdicthin ia invoked, because of the collateral efTrct a judg- 
ment may have in another nctitin, it must appear tliat the judgnicnt 
conclusively settles the rights of the parties in a matter actually in 
dispntF, the sum or value of which exceeds the requited amount. 
Troy V. Eiiana, 7 Otto, 1.} 
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But you will readily see that a great many caaea 
come to judgment in the Circuit Courts which are 
Dot money demands. There are cases in rem. An 
action is brought to recover a piece of land, or to re- 
cover possession of a vessel. There are a great variety 
of cases where the proceedings are in rem, and there 
is no opportunity to show upon the record the precise 
amount of damsiges or debt demanded, or to state 
the value of the property in question, and where, 
therefore, there must be a different rule applied.' 

If the nature of the proceeding in equity or adr 
miralty depends upon a statement of the value of 
the thing demanded on the record, that mode may 
be resorted to. It is not usual to resort to it, — 
perhaps I may say it is unusual, — but it may be 
resorted to. An allegation in such a case, as, for 
instance, in a real action, that the land demanded 
was of greater value than two thousand dollars, 
would he an appropriate allegation, for the purpose 
of laying the foundation for an appeal. It is not a 
necessary foundation ; the Supreme Coiu^;, if the 

[Where B rpapondent in an admiralty auit alscted to reduce tha 
amotint of a iIggro to a. Hum below S2,000, b; clnimiDg tbe benefit 
of It set-oS', and at the Bsme timo stnted in writing that he did it 
wiUiaut waiving bis right of appeal, it itrs he\i tliat, as the Unal 
decree was for a lena enm than S3, 000, there could be no nppenU 
Sanpion v. Welsh, E* Howard, 207. Although in cases in ndrni- 
Tslty wmnding iu damngBs, t& for pereonal wronga, the damages 
dniraed in the libel raay be much larger than the jurisdiotionDl Bum, 
tbe right of appeal must be determined by the atiiount found in the 
fiul decree. Tht D. S. Martin, 1 Otto, 3S5.] 
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amount in controversy ia questioned, will receive a 
fidavits in that court of wliat the value is, provided 
they ai'e seasonably made. They will not allow a 
party to come there with an appeal or a writ of 
error, and sufEer his case to remain for one term 
after another, (and unfoi-tunately the cases have to 
remain there one t«rm after another, because the 
docket is so crowded,) and then at last come in 
with affidavits at the end, perhaps, of one, two, or 
three years. The athdavits must be seasonably 
made. You will find this rule laid down in the 
case of Richmond v. The City of Milwaukie, 21 
Howard, 391. 

You must bear in mind, that neither cost nor in- 
terest can be included in this amount of two thon- 
Band dollars. The sum demanded, at the time when 
it was demanded, must be upwards of two thousand 
dollars, and an increase of it afterwards, during the 
pendency of the litigation, by accruing interest or 
an increase of the amount for which judgment ia 
rendered by reason of costs, will not raise the sum 
demanded above two thousand dollars. This was 
settled in the case of Walker v. The United States, 
4 Wallace, 163.1 

But there are two very important exceptions to 
this requirement of the Judiciary Act, that the sum 
demanded shall exceed two thousand dollars, exclu- 
sive of costs. One of them is in patent cases, by 
' [Obaeiye the pnoeding notes.] 
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3 o£ the Patent Act of July 8, 1870, wbich is 
found in 16 Statutes at Large, 207. Suits are 
very often brought upon patents aimplj to try the 
title to the patent, and ita scope. The damagea iu 
a particular case may be nominal, — they are leas 
than two thousand dollara in many cases ; but the 
decision ascertaining the validity of the patent, 
and the infringement complained of, involve per- 
haps a very great pecuniary value ; and inasmuch 
as one trial of a case which goes through the Cir- 
cuit Courts to the Supreme Court, and finally set- 
tles the title, is commonly abided by and acquieaeed 
in, because it ia the end of the law, as it were. Con- 
gress baa made this exception, and has allowed a 
writ of error without regard to the amount de- 
manded in the way of damagea. So, if a bill in 
equity ia brought upon a patent to obtain an ac- 
count of profits and an injunction, either party 
may have an appeal.^ 

Another very important exception ia in revenue 
caaea, — not internal revenue, but cuatoma. An 
act waa passed on the Slat of May, 1844, found in 
5 Statutes at Large, 658, which gave the Supreme 
Court jurisdiction, by writ of error, over all suits 

' [g 69S or the RBviaeil Statutes now provides that aaj linal jadg- 
meiit at law, or final decree in eqaity, of any Circuit Coart, or of 
SDJ District Court acting; aa a Cirouit Court, or of the Saprenie 
Court of the Diatrict of Columbia, or of any Territory, in any case 
touching patent-righta or copyrights, may be reviewed in tba 
Bnprame Court, vithout regard to tbe nun in dispute.] 
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brought by the United States to enforce its rev- 
enue laws, whatever might be the amount demand- 
ed. Those suits are infrequent, because, aa you 
will readily perceive, the United States, having pos- 
session of the property imported, does not usually 
relinquish that possession until the importer pays 
what the collector demands ; and therefore, except 
in some few cases where frauds have been commit- 
ted, or mistakes made in giving up the property, or 
a bond taken, or something of that kind, suits are 
rarely brought by the United States under their* 
revenue laws. Their remedy against the importer, 
BO to speak, by holding possession of the property, 
is usually suf&cient. 

But there is a very large class of cases which 
come iuto the courts of tlie United States of a some- 
what different character, although depending upon 
the same principles. The collector demands of the 
importer a higher rate of duty than the importer 
considers the law allows ; or he demands penalties 
where the importer thinks none have been legally 
incurred. The law allows him to pay what is thus 
demanded, — he must pay it, in order to get pos- 
session of bis property ; but if ne files a proper 
protest with the collector before he pays, specifying 
what his objections are to the payment, he may 
then bring a suit against the collector personally, 
and if the court decides that he is entitled to re- 
cover back the money, or any part of it, the collector 
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ie personally responsible for it. Of course the 
United States indemnifies the collector, but that is 
a matter between the government and ita officer ; 
as between the importer and collector, it is a per- 
sonal responsibility. Now, you will see that, in 
both these classes of cases, considerations arise sim- 
ilar to those which I have already stated in ref- 
erence to patent cases. Very great interests may 
depend upon a decision by the Supreme Court in 
a suit brought to recover back a snm of money 
paid to a collector, although that sum of money may 
in itself be small ; because the Supreme Court may 
in that case settle that the duty was or was not 
demandable, and such decision will apply to all 
future cases, and perhaps to large classes of cases 
which already exist ; and therefore, inasmuch aa the 
Constitution of the United States has provided that 
duties must be uniform throughout the whole coun- 
try, (and if it did not so provide, it would certainly 
be just and necessary that they should be so,) and 
inasmuch as that uniformity could not be attained 
if such suits were to stop in the lower courts, Con- 
gress has, by an act passed on the 27 th of March, 
1868, and found in 15 Statutes at Large, 44, given 
the Supreme Court entire appellate jurisdiction over 
this class of cases ; so that in reference both to suits 
brought by the United States to enforce its revenue 
laws, and suits brought by importers to recover 
back money from collectors, the Supreme Court has 
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appellate jurisdiction, without regard to the amount 
involved in the Buit.^ 

Another recjuirement is, that the judgment or 
decree must be final, " From all final judgments 
and decrees," and from no others, can appeals or 
■writa of error be taken. Now, in reference to judg- 
ments at law, there is no real difficulty in ascer- 
taining whether they are final. When a judgment 
at law is rendered on which an execution can issue, 
that is final ; when the execution is put in force, 
that may deprive the party of his money. A judg- 
ment, therefore, on which an execution can issue 
at law, is a final judgment, and nothing short of it 
is so. Notwithstanding this, which is now plain 
enough, there have been a great number of de- 
cisions upon this subject, because practitioners have 
not perceived clearly the nature and extent of this 
requirement. I will refer you to a few of them, 
and you will see to what a recent time they come 
down. A refusal to grant a continuance of the 

' cause, a refusal to grant an amendment of a decla- 
ration, or a new trial, are not final judgments. If 

' you will refer to the case of Boyle v. Zacharie, 6 Pe- 
ters, 635, and also to the case of Henderson v. Moore, 

I [% ess of the RevLsed Statutes now emtiodies the Act of Maj SI, 
18*4. A proceeding in personam to recover the proceeda of prop- 
erty wbich was forfeited to tbe tTnited States for vialation of a rev- 
enue lav, hut which haa been uolawfully sold after a. seizure, is an 
aotion to enforce s rerenne law witbio the meaning of § fl9B. FU- 
tignw T. Ths Uaiied Statti, 7 OUo, 385.] 
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5 Cranch, 11, you will see instances of this kind. 
Also, a refusal to quash tin indictment in a criminal 
case ia not the subject of a writ of error. The 
United States v. Averjf, 13 Wallace, 251. These 
cases all depend upon the aame principle. An ap- 
plication for a continuance, or to amend a declara- 
tion, or quash an indictment, is an application to 
the discretion of the court; and a writ of error can- 
not bring before the Supreme Court of the United 
States any question of discretion, — it only brings 
up questions of law. And the same thing is true, 
in a latter sense, of an application for a new trial ; 
for although the granting or refusal to grant a new 
trial depends ordinarily upon the application of prin- 
ciples of law to the facts brought before the court, 
according to the practice of the court, in oue mode 
or another, still it is a discretionary authority. It 
is so recognized, and the court will sometimes, even 
where the strict principles of law would dictate a 
new trial, refuse it, because justice has alreadi 
done, and therefore in none of these cases can a J 
writ of error be taken.' 

Passing from the subject of final judgments at 
law, about which there would seem to be very little 
difficulty, the same remark, I think, may ba made 

' [See further, aa ta Gital judgments, Panxia v. Johnsoa, 20 
WiUftM, 853 ; Moore r. Robbiwi, 18 lb. 588 ; SI. Clair v. £<». 
^(ten, lb. 6S8 ; McComb v. CommUsioners of Knox Cinaiin, 1 
Otto, I ; BaJter v. WKiie, 2 Otto, 173 ; Dnvit t. CAvimA, 1 Otto, 
611.] 
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with reference to the admiralty, because decrees i 
admiralty are simple. They aseertaiu the fact, and 
give effect to it, that a party is entitled to a sum of 
money, or that he is entitled to the possession of a 
vessel, Or some other thing which is quite deter- 
minate, and which is final in its character ; there- 
fore very few disputes have arisen concerning the 
finality of decrees in admiralty as the foundation of 
appeals. I might mention, however, that it is just 
as true in admiralty as it is at the common law, 
that there must be a decree upon which some exe- 
cution can issue, before it is final. For instance, a 
hearing is had in admiralty in a collision ease, where 
damages are demanded because one vessel has negli- 
gently injured another. The court examine the evi- 
dence, apply the principles of law to the facts which 
they find, and they decide in favor of the libellant, — 
that the vessel of the libellant was injured by the 
negligence of the vessel of the claimant. That 
might seem at first view to be final enough. It is 
ascertained that the claimant must pay damages, 
but that is not final in the sense of this law. There 
must be reference to an assessor, as he is commonly 
called in admiralty, to ascertain the damages, and 
when those damages are ascertained, then another 
decree is entered, that the claimant shall pay them, 
and until that decree is entered the judgment is not 
final. Ab I have said, very few disputes have arisen 
on this subject. I do not, at this moment, remember 
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any case in which there haa been diiScuIty in regard 
to the finality of a decree in admiralty; but it is 
very much otherwise with decrees in equity, because 
a. court of equity is capable of moulding its decrees 
into so many forms, and applying them to so many 
different states of fact, according to the equity of 
the particular case; and great numbers of cases 
have been decided upon the qnestion whether a 
decree in equity was sufficiently final to allow an 
appeal. I can state to you certain principles which 
I believe will be sufficient for your guidance upon 
this subject, and will refer you to some of the de- 
cisions. 

In the first place, a decree in equity may be final 
without being complete. If it deprives the defend- 
ant of his property, or his money, finally, so far 
as regards that court, then he may appeal, although 
there remain certain things to be done in the case 
before it will be ended; but, on the other hand, if 
the decree in equity only changes the possession, of 
the property or money temporaiily, then it is not 
final. Let me state a case which will illustrate each 
of these principles. The decree may be final with- 
out being complete; as, for instance, suppose a 
court of equity should require the defendant in a 
case to band over the title deeds, or any other 
property, for which the suit was brought, because 
the complainant is entitled to them, or because it 
adjudicates that he has a right to them; and it 
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reqnireB the respondent in equity to execute or give 
effect to that right, and paaa the property over to 
his opponent,— that is a final decree, although there 
may remain many things to be done in the cause. 
On the other hand, suppose a court of equity, find- 
ing some property unsafe in the hands of the holder, 
should make an order that he should hand it over 
to a receiver ; or, if it were moneys, or papers, that 
he should deposit them in the court with the clerk 
or registrar ; — that is not final, hecause he has not 
been deprived of his property finally by a decree 
of the court, in the execution of principles which 
the court considers applicable to the case, but the 
court has interposed and changed the possession of 
the property simply to preserve it for whom it may 
ultimately concern, and therefore that would not be 
a final decree. If you will refer to the cases of 
Forgay v. Conrad, 6 Howard, 201 ; Thompson v. 
Dean, 7 Wallace, 342;" and Stovall v. Bank«, 10 
Wallace, 583, you will find these principles stated 
and explained.^ 

The next inquiry is, Who are to be parties to a 
writ of error, or au appeal? The general answer 
is, all parties on the record who are interested to re- 
verse the judgment or decree must be parties to the 
writ of error or appeal ; l)ut if one or more of these 

1 [A final decree of a Circuit Court confirmiug a sale made andsr 
its order may be appealed from. Blossom v. Railroad Company, 1 
Wallttta, SSS ; Sagi v. Railroad Company, 6 Otto, 712,] 
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parties refuse to unite in a writ of error or an 
appeal, and thia fact appears of record, the remain- 
ing party or parties may prosecute. So that, if 
there are two parties to a suit, where the judgment 
or decree is against them, and one desires to appeal, 
and the other refuses, it is necessary to get that fact 
upon the record. When you have done so, then 
the remaining party may prosecute hia writ of error 
or appeal. That was settled in the case of Master- 
son T. Hemdon, 10 Wallace, 416. And there may 
be cases where a party, although he is a joint party 
for some purposes, has nevertheless a distinct inters 
est controlled by the judgment or decree. It ia 
difficult to suppose a case "where one of two joint 
parties could have a distinct interest at law, but it ia 
not at all difficult to suppose that one of two joint 
parties may have a distinct interest in equity, con- 
trolled by a decree, anci in that case he alone may 
take the appeal. This was settled in the case of 
Todd V, Daniel, 16 Peters, 521, and the court at the 
same time held, in that case, that if several appeal, 
and some refuse to prosecute, but the remaining 
party desires to prosecute, the Supreme Court will 
pronounce the appeal deserted by the others, and 
hear the appeal of the one who desires to he heard.' 

1 [All the partita oguinst ivhom a joint judgmGnt or decree U 
rendered must join in the writ of error or appeal, or it will bfl dia- 
missed, anlesB sutliL-ieiit chubs for the non-joinder be shown. Simp- 
xm V. Qnsely, 20 Wallace, 153 j IVilliami v. Bank, 11 Whratoa, 
iU ; Maitermn v. Harndm, 10 Wulkoe, ilS.] 
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The right to take an appeal is an absolute right. 
It is not necessary to apply to a Judge to allow an 
appeal, in order to obtain tlie right to appeal, but, 
at the same time, it has been held by the Supreme 
Court, — for reasons which are not fully explained, 
and which I must say I do not myself fully under- 
stand, — that an appeal must be allowed by a judge. 
This was held in the case of Barrel v. Transporta- 
tion Company, 3 Wallace, 424, and in the case of 
Fierce v. Cox, 9 "Wallace, 786. But while they 
held that an appeal must be allowed in order to be 
effectual, they held it also to be an absolute right, 
not depending upon judicial discretion, and they 
will enforce that right by a writ of mandamus in 
any proper case. Suppose, for instance, that a 
party has a right to an appeal. He claims it, and 
the judge of whom he claims it refuses to allow it. 
Then the Supreme Court say they will issue their 
writ of mandamus to that judge, commanding him 
to allow it. That was held in the case of The 
United States v. Adamst 6 Wallace, 101 ; and there 
is an earlier case. The- United States v. Gomez, 
3 WaUace, 752.1 



' [£ 692 of tlie Revised Statutes uses the perumptury language, 
that "an appeal shall he allouicd to the Supreme Court froin all 
final decn;e9 of any Circuit Court, be, . . . where the matter in 
diipiita oioeeds, to., and the Supreme Court is required to teceive, 
hear, and detormiiie sueh appeals." The moat recent caae in which 
a mandamus has been granted, directing the Circuit Court to allow 
an appeal, ia Ex jiarU Hailroad Compcmy, & Otto, 221.] 
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An appeal may be claimed, and allowed by a 
judge, either in court or out of court, in terra time 
or vacation. But there is an important difference 
between an appeal claimed after the expiration of 
the term, and out of court, and one claimed in court 
at the term when the decree was rendered ; because, 
in the latter case, it is not necessary to take out any 
citation. The claim and allowance of the appeal at 
the term when the decree was rendered is sufficient 
notice to the opposite party that an appeal haa been 
taken, and that he must attend to its prosecution. 
On the other hand, if the appeal is not claimed at 
the term when the decree was entered, and in open 
court, a citation to answer to the appeal in the 
Supreme Court must be taken and serred, accord- 
ing to the requirements of the law in that behalf. 

Writs of error, where they are taken under this act 
of Congress, are issued by the clerk of the Circuit 
Court, usually, — he is authorized by the statute to 
do so, — although they may be issued by the clerk 
of the Supreme Court. It is, of course, far more 
convenient for local practitioners to apply to the 
clerk of the Circuit Court, than to apply to the clerk 
of the Supreme Court ; therefore, in ninety-nine 
cases out of a hundred, the writ of error is issued by 
the clerk of the Circuit Court of the district where 
the judgment was pronounced. 

You will observe, that in thia twenty-second seo- 
tioD there is no writ of error from final judgments 
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in any criminal case. The jurisdiction of the Cir- 
cuit Courts in criminal casea, even though affecting 
life, 13 a final jurisdiction. There is, however, a 
mode of reviewing their decisions upon questions of 
law, which in practice, I think, has been found to be 
satisfactory, and that is upon what is called a cer- 
tificate of a division of opinion. This was provided 
for originally by the sixth section of the Act of 
April 29, 1802, found in 2 Statutes at Large, 159. 
You will bear in mind, that the theory of the law in 
regard to the Circuit Courts was, — and to a good 
extent the practice has been, — that they are held 
by two judges. Of course, if one judge thinks one 
way upon a particular question of law, and the other 
judge thinks the other way, there can be no decision. 
Now, this sixth section was designed to meet that 
difficulty : — 

" Whenever any question shall occur before the 
Circuit Court, upon which the opinions of the judges 
shall be opposed, the point upon which the disagree- 
ment shall happen shall, during the same term, 
upon request of either party, or their counsel, be 
stated, under direction of the judges, and certified, 
under the seal of the court, to the Supreme Court, 
at their next session to be held thereafter, and shall 
by said court be finally decided ; and the decision of 
tlie Supreme Court, and their order in the prem- 
ises, shall be remitted to the Circuit Court and be 
then entered of record, and shall have effect accord- 
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ing to the nature of the said judgment or order ; 
provided, that nothing herein contained shall pre- 
Tent the cause from proceeding, if, in the opinion of 
the court, farther proceedings can be had without 
prejudice to the merits." 

That law has been Tery often iised, and although, 
as I am going to show presently, the Supreme 
Court haa decided that it must not be a pro forma 
difference of opinion, but a real one, neverthelesa, 
wiien two judges, sitting together, find a question 
of real doubt and difficulty, and think that it ought 
to go to the Supreme Court of the United States, 
there is usually very little diificulty in iinding a 
real difference of opinion. Now, under that pro- 
vision, questions of criminal law as well as questions 
in civil actions may he certified, and many decis- 
ions liave been made by the Supreme Court of the 
United States in criminal cases, upon certificates of 
division of opinion under this section of the statute. 
Although, as I am going to state presently, this law 
has been to a certain extent done away with, yet it 
will be useful for you to notice some points which 
have been decided under it. In the first place, the 
decision must be of a point of law only, — a point of 
pure law, not involving any question of fact, or any 
question of discretion. That was decided in the 
case of Wilson v. Bamum, 8 Howard, 2.58. And 
this certificate of division of opinion must also cover 
single points of pure law, and not the whole case ; 
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precise, eingle points must be certified. I 
mean one point ; any nnraber of points may be cer- 
tified ; but each one must be a single point, standing 
by itself, and capable of being decided without con- 
nection with any other. That was held in the caae 
of The United States v. Bailey, 9 Peters, 267. And 
it must not be, as I haye juat said, a mere pro forma 
division of opinion, but a real one, as the Supreme 
Court held in Webiter v. Oooper, 10 Howard, 64. 
And it must not be a matter which appeals to the 
discretion of the court ; it must be a pure point of 
law. The United States v. Rosenhurgh, 7 Wallace, 
580, settled that question. 

Now, by a very recent act of Congress, passed on 
the 1st of June last, and which is found in 17 Stat- 
utes at Large, 196, it is provided that, when the 
Circuit Court shall be held by two judges, whether 
consisting of a judge of the Supreme Court of the 
United States and a Circuit or District Judge, or 
whether consisting of a Circuit Judge and a District 
Judge, — held by any two judges competent to hold 
it, — if there should be a difference of opinion be- 
tween them on any question of law, the presiding 
judge shall, for the time being, decide that ques- 
tion. It authorized him to overrule his associate, 
and that ruling was to go on until the case was 
st an end; — if it was a criminal case, until the 
verdict was rendered, a,nd the judgment rendered 
against the criming or in his favor, as the case 
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miglit be ; if it waa a civil case, the proceedings 
were to go on until a judgment ahould be rendered 
one way or the other. But formerly, where there 
had occurred, in the course of the trial, such & 
difference of opinion, either party was at liberty to 
take ont a writ of error, after final judgment, pro- 
vided the sum in controversy was sufficient, namely, 
more than two thousand dollars, and it was a civil 
case; but this recent statute applies to all cases. 
There need not he two thousand dollars in contro- 
versy ; it need not be a civil case, provided the re- 
sult has been reached after such a diversity of 
opinion, and one judge, the presiding judge, has 
overruled the other. In that case, whether it be a 
civil action or a criminal trial, whether the amount 
involved be large or small, there may be a writ 
of error. Thus, as you see, this old provision in 
regard to difEerence of opinion between the judges 
has been greatly modified, if not entirely done 
away.' 

There is one other class of cases, and a very im- 
portant one, in which the Supreme Court has ap- 
pellate jurisdiction over the Circuit Courts, without 
regard to the amount in controversy, or whether it 
ia called a civil or criminal case, and that is in fiet- 
beas corpus cases, involving the personal liberty of 

' [The law which govenu thiaaiibjeot nowisetnbrnpedin S§ 660, 
SGI, 0S2, Bud 697 of the Beviwd StatatM, and it is ai abOei in tha 
text] 
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the citizen. It haa been a subject of great doubt 
and difficulty. Great diversity of opinion has existed 
amongst the judges of the Supreme Court in regard 
to their appellate power over thia subject, -whicli at 
one time was put an end to by an act of Congress 
which expressly gave them appellate power; but, 
unfortuuately, in the difficulties which occurred 
growing out of the late civil war, there was a differ- 
ence of opinion between Congress and the Supreme 
Court of the United States upon certain points, 
and Congresa repealed that law which expressly 
gave the appellate power. Nevertheless, in the 
case of Sx parte Yerger, 8 Wallace, 85, the Supreme 
Court held that they possessed the appellate power, 
by force of the Judiciary Act of 1789, wliich act 
authorizes them to issue any writ necessary for the 
exercise oi their jurisdiction ; and under that they 
held, in this case of Ex parte Yerger, that they 
could issue a writ of habeas corpus, and exercise 
jurisdiction by way of appeal from the decision of 
the Circuit Court, remanding prisoners into custody. 
I could not, within the limits of this lecture, under- 
take to state their reasoning, and I recommend you 
to read the opinion of the Chief Justice, which is a 
very exhaustive one, goes over the whole ground, 
and shows the diversities of opinion which had pre- 
viously existed. But the law, as it now stands, is 
this: that if any person is in custody, under the 
laws of the United States, he may take out a writ 



of habeat corpus from the Circuit Court, and if that 
court refuses to discharge him, and remanda him 
into custody, be may thereupon apply to the Su- 
preme Court, who will issue a wi-it of habeas corpus, 
accompanied by a writ of certiorari, to bring up the 
record of the proceedings below, and they will take 
jurisdiction of the case under these two writa. And 
if they find that the Circuit Court erred, they will 
dischai^ the prisoner ; otherwise, they will remand 
him. That is the present state of the law as it is 
left by this case of Ex parte Yerger, in the 8th of 
Wallace.1 

Much strictness of practice obtained at an early 
day in the Supreme Court, concerning forms of 
writs of error, and requirements in regard to cer- 
tificates and returns. But thia same act to which 
I have already referred, of the 1st of June, 1872, 
contains in its third section a very broad Btatute 
of jeofails, and it is difficult to see, on reading it, 
what defect cannot now be amended in the discre- 
tion of the court, if they think proper to allow it. 
There are always two contending forces on this sub- 
ject ; one, of those who desire to discourage laxity, 
and produce accuracy of proceedings; and the 
other, of those wlio make allowances for laxity, 
and perhaps some degree of carelessness, and pass it 
over, if possible. The court seem formerly some- 

* [The Uw on this jubject ia now governed by tlio proTJaiona of 
the BefUed SUtutes, fg 761-776.] 
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times to hare taken the first direction ; Congress 
baa certainly, in this act, taken the second, very de- 
cidedly.' 

There are two other subjects which I ought to 
speak of this evening, and which will not occupy 
much time ; cue is, appeals from the Circuit Court 
under the Bankrupt Act. The second section of 
the Bankrupt Act, which is found in 14 Statutes at 
Large, 318, gives the Circuit Court general superin- 
tendence over all questions and cases arising under 
that act in the District Court. You are aware that 
the District Court (1 shall come to that hereafter in 
the course of these Jectures) has original jurisdiction 
in cases of bankruptcy, and this section gives the 
Circuit Court general superintendence over all ques- 
tions and cases arising under that act in the District 
Court, in the nature of an appeal ; and the section 
also goes on to give the Circuit Court concurrent 
jurisdiction with the District Court over all suits at 
law, or in equity, by or against any assignee touch- 
ing the property, or rights of property, of the bank- 
rupt. You will see that these are perfectly distinct ; 
the one is a jurisdiction by the Circuit Court to su- 
perintend the proceedings of the District Court, and 
see that they are right ; the other ia a jurisdiction 
concurrent with the District Court, to entertain 
euits by the assignee of a bankrupt, or against the 

[See i IDOS of the Beviied SUtutcs, ro-Bnacting thu third Gection 
f or the Act oF June 1, 1872.] 
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assignee of a bankrupt, concerning any property, or 
rights of property, of a bankrupt. Well, in the 
case o£ Morgan v. Tliornhill, 11 Wallace, 65, the 
Supreme Court decided that it had appellate Juris- 
diction oyer the second of these classes of cases, 
and not over the first ; that, i£ a party should apply 
to the Circuit Court by a petition, and suggest that 
the District Court had committed an error in some 
bankrupt proceeding, and the Circuit Coiirt should 
thereupon look into the matter, and decide one way 
or the other, there can be no appeal to the Supreme 
Court, — that would be final. On the other hand, 
under this second clause of the sectiou, if an as- 
signee in bankruptcy brings a suit against a third 
person touching any property, or right of property, 
of the bankrupt, or if a third person brings a suit 
against the assignee, then there could be appellate 
jurisdiction in the Supreme Court ; provided the 
amount in controversy was sufficient.' 

In order to get an appeal or a ivrit of error into ■ 
the Supreme Court of the United States, it is ne- 
cessary to apply to the clerk of the Circuit Court, 
who makes out a transcript of the record, and, if it 
iiS a writ of error, annexes it to the VFrit, and that 
operates as a return of the writ. Then, counsel 

' [Tliia subject is now regulated by tbe Eeviaed Statutes, Bub- 
■tandally aa stati^d in the text flee gg 4979, 4989, and the cases of 
WiruiaU V. Campbell, 3 Otto, 3i7 ; Sill v. Thompaort, i Otto, 822 j 
Jfi(ln^^ V. iiwk, G Otto, 252 ; Nimidc v. CaUman, lb. 266.] 
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should take that transcript, whether it be annexed 
to the writ of error, or simply a transcript of the 
proceedings in equity or admiralty, on appeal, and 
forward it to the clerk of the Supreme Court at 
Washington. This may be done at any time. It 
is not necessary that it should be sent to him in 
term time ; it is not necessary that he should enter 
it on his calendar in term time. The practice is 
for him to receive it, and enter it whenever it is 
sent. It must be sent within the fii-st six days of 
the term to which it is returnable; otherwise a mo- 
tion to dismiss the appeal or writ of error may be 
made ; but it may be sent at any time during vaca- 
tion. It must be accompanied, according to the 
rules of the court, by a bond, in the sum of two 
hundred doUara, with sn.fficient surety, to secure the 
fees of the clerk ; — a provision which was found to 
be necessary, because, in so large a country as ours, 
these records coming from so great distances, the 
clerk could not be reasonably secure of being paid 
his fees without some bond or deposit of money ; 
and he accepts money in lieu of the bond, if it is 
desired. 

There are two contingencies in which it may be 
necessary to use other processes, after the writ of 
error, or the appeal, is entered. Suppose, for in- 
stance, that a portion of the record has been omit- 
ted by mistake. A party on examining the record 
finds that something is not there which Should be 
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there, and which is important to him. He haa a 
right at the firat term of the court to aiiggeat that 
there is a diminufcion of the record, as it is techni- 
cally termed, and move for a writ of certiorari, to be 
directed to the clerk of the court below, directing 
him to send up what he failed to send the first 
time; and that is necessary, in ordinary practice, 
quite frequently. 

I might mention in this same connection, that each 
Friday of the term is set apart as " motion day." 
and ou that day counsel, by giving notice to their 
opponents, can be heard upon any motion, either to 
dismiss a writ of error, or an appeal, for want of 
jurisdiction, or a motion for a writ of certiorari, or 
any other motion necessary in a cause,^ 

There is another class of appeals which you may 
hereafter be interested to understand, and that is, 
from the Court of Claims. The Court of Claims, 
you are aware, is established by Congress, at Wash- 
ington, for the purpose of adjudicating on certain 
classes of claims against the government, and it is 
a court of great importance, and disposes of very 
lajge amounts of property, I will give you a refer- 
ence to the statutes by which it was established : 
14 Statutes at Large, 9, 44, 50 ; 15 Statutes at 
Lai^e, 75. These are the laws by which the 
present constitution of that court is regulated. It 
was originally established by an act, which is now 
' [By rule of the Supreme Court, motion day is now Monday.] 
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repealed, in 10 Statutes at Large, 612, and there 
have been two acts of amendment which it ia im- 
portant to consider, if you look into the subject. 
One ia found in 12 Statutes at Large, 65; the 
other is in 14 Statutes at Large, 9, — I have 
akeady given you that. 

Now, there have been some decisions of the Su- 
preme Court upon the construction of those lawa 
which it may be useful for you, if you look into this 
subject, to read. They are Gordon v. The United 
States, 2 Wallace, 561 ; Ex paHe Zellner, 9 Wallace, 
244 ; Be Q-root v. The United States, 5 Wallace, 419 ; 
and The United States v. Adams, 9 Wallace, 661. If 
you have any occasion to inquire into the constitu- 
tion of this court, and the mode by which it is con- 
nected with the Supreme Court by way of appeal, 
I believe you will find that these references will 
give you the necessary information.^ 

There is only one other topic about which I will 
say a few words, and that is the courts of the Terri- 
tories, The laws of Congress organizing the differ- 
ent Territories from time to time have always 
provided for the constitution of appropriate courts 
in those Territories ; but it is settled that these are 
not courts of the United States under the Constitu- 
tion of the United States, They are what are called 
" Congressional Courts," established by force of the 
authority conferred on Congress to make all need- 
1 [See £g 707, 708 of the Eaviiied Sututea.] 
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ful rules and regulations concemiug the territory 
and other property of the United States. The 
judges of those courts do not hold during good be- 
havior ; they hold for a term of yeare. And there 
are various other provisions in the acts consti- 
tuting the courts, which distinguish them from the 
courts of the United States. Nevertheless, there is 
an appeal from the highest courts of the Territories 
to the Supreme Court of the United States, and you 
will find this subject treated historically, and with 
great clearness, by the present Chief Justice, in the 
case of Clinton v. Unglebrecht, 13 Wallace, 434, where 
he shows what the nature of these courts is, how 
they are constituted, how they differ from courts un- 
der the Constitution of the United States, and how 
they have been regulated, historically and actually, 
from the very origin of the government.' 
' [See SS 702, 703 of the Keyiaed Statutes.] 
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The original constitution of the Circuit Courta 
of the United States, by Congress, was made by 
the Judiciary Act of Sept. 24, 1789. The growth 
of the country and the great increase of business 
of these courta have led, from time to 'time, to 
Bome changes ; not in the structure and plan of 
the courts themselves, but to some expansion of 
tbeir powers, and of the means for working them, 
to which reference may hereafter be made in the 
course of these lectures. But my present object is 
to describe to you what the general plan o£ these 
courta now is, without adverting to the changes 
which have been made in their structure since they 
were first established. I ought, however, to say, I 
think, that there has been no substantial change in 
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the general struetnre and plan of these courts, or 
their relations to other courts, since they were es- 
tablished; and certainly the fact that this plan 
has been found to continue applicable and prefer- 
able under such vast changes of circnmstancea as 
have occurred between 1789 and the present day, 
shows, in the most concluaive manner, the wisdom 
of those by whom the plan was originally framed. 
And this general plan has not remained the same 
from want of attention to the subject ; on the con- 
trary, it has undergone, at various periods, the 
most searching and comprehensive examination; 
but notwithstanding there have been those, in Con- 
gress and out of Congress, who have set out with 
the idea that they could improve that plan, they 
have always come back to the conviction, or, at any 
rate, those who are clothed with the power to mate 
clianges have come back to the conviction, that no 
considerable changes could be made for the better ; 
and these courts have remained to this day very 
much, in their general structure, in their jurisdic- 
tion, and in their relations to other courts, what 
they were as constituted in September, 1789. 

The purpose of this lecture, as I have said, is to 
exhibit to yon this general plan, as it now exists ; 
what are the means for working it, and what is the 
jurisdiction which is exercised by it j and by what 
judges, and through what rules of practice, this 
jurisdiction is applied. They who framed this 
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syatem had five principal things to consider ; first, 

the territorial diYisions -within and tor which these 
courts were to act; second, the personnel of the 
courts, — what judges wera to constitute them ; 
third, what jurisdiction should be assigned to them, 
— what parts of the judicial power of the United 
States these courts should exercise ; fourth, whence 
should they derive their pleadings, their practice, 
and their rules of decision ; and, fifth, what should 
be their relation to other courts. All these particu- 
lars the framera of thia plan had to consider, and 
however obvious and clear it may now seem to us 
each woiild be, still at the time when the act of 
1789 waa passed it was an open field ; and the 
authors of this judiciary system of the United 
States, 80 far aa it was the subject of Congressional 
legislation, were at liberty to move in any direc- 
tion. And when you look back to the guides 
and landmarks which might indicate one or the 
other course as proper, they will be found to be 
exceedingly few. To me it is a subject almost of 
wonder, that they should have made so few mis- 
takes, and that in dealing with a subject so 
vast as thia, in which they had ao few guides, 
they should have taken the direction they did, 
and followed it so comprehensively and so steadily 
that it is almost impossible, with the wisdom that 
we have derived from experience since, to make 
any change for the better. 



The first of these questions to which I have 
adverted was, what territorial divisions they should 
establish within and for which these courta should 
be held. The Constitution was silent on the sub- 
ject ; it committed the entire power to Congress, 
and it was for Congress to fix upon some unit of 
territorial division within and for which these 
Circuit Courta should be held. You know that 
the unit of territorial division in England, and in 
each of the several States, at the time when this 
act was passed, was the connty. What should be 
their unit, was the question they had to consider ; 
and they fixed on the State as the unit, to be 
divided when and as circumstances should require ; 
and as an exemplification of the principle, that, 
while each of the several States should be consid- 
ered the unit of territorial division, still local 
interests were to be regarded, they made what was 
known at that time as the District of Maine, which 
was a part of Massachusetts, a district by itself. 
They also made a separate judicial district of Ken- 
tucky, which at that time was part of the State of 
Virginia. I mention this as showing that the 
framers of this act foresaw that, while they adopted 
the State as the territorial unit of the division of 
the country, within and for which the Circuit 
Courts were to be held, they nevertheless con- 
templated, and actually carried into effect, a still 
further division in the manner which I have men- 
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tioned; making the Disti'ict of Maine and the 
District of Kentucky separate judicial districts. 
And that policy haa "been carried out since, in 
accordance with this original plaa, bo that, when- 
ever the wjuits of a part of a State have required, 
for the distribution of justice among the people, 
and for the execution of the criminal laws of the 
United States, a further division of the territory of 
the State, that division has been from time to 
time made, and is in perfect harmony and accord- 
ance with the original plan. Thus, in the State of 
New York at the present time, there are three 
different districts, and it is contemplated, I believe, 
to make a fourth, and so in several of the other 
States; but these divisions into different districts 
are not merely in harmony with the original plan, 
as enacted in the manner I have mentioned, which 
erected certain separate districts within the States, 
but it ia also — as you will perceive as I proceed — 
in harmony with those principles in reference to the 
application of local law, which the framers of this 
act had in view at the time when it was passed. 

The nest question which they had to consider 
with reference to this matter of the territorial di- 
vision of the country was how far should the pro- 
cesses of these courts run. The Constitution and 
laws of the United States prevail throughout the 
whole territory of the United States, and are bind- 
ing npon every individual citizen ; but the question 
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which they had to consider, as a practical question, 
was, how far should the processes of each of these 
Circuit Courts, held withiu and for each of these 
Districts, run, in order to carry out, in the most 
effectual manner consistent with the liberty and 
convenience of the citizen, the purposes which 
were had in view in establishing the courts. 

They decided, in the first place, that the asser- 
tion and maintenance of the criminal laws of the 
United States required that the processes of these 
courts should run everywhere within the territory 
of the United States; that wherever a criminal 
might be, he should be subject to arrest by a war- 
rant from that Circuit Court of the United States 
which, under the Constitution and laws, had juris- 
diction to try bim ; and therefore a bench warrant 
would run from Mnsaacbnaetts to the most extreme 
part of the territory of the United States, to arrest 
a criminal who was indicted in the Circuit Court, 
and bring Jiim before tliat court for trial. In 
that particular, the powera of the court had no 
territorial limits, except those of the United States ; 
and in accordance with this, a process by which 
witnesses could be brought before the court in 
criminal trials ran throughout the entire territory 
of the United States. Thia was provided for in the 
Judiciary Act, to which I have already referred, and 
those provisions have always remained the same.^ 
I [See Revised Statutes, | 1011.] 
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The next thing to be considered waa, what 
criminals should be subject to the jurisdiction of 
each of these courts. The Constitution contained 
a provision which had some bearing on this subject, 
in its third article, which I will read : — 

" The trial of all crimes, except in cases of im- 
peachment, shall be by jury, and such trial shall be 
held in the State where the said crimes shall have 
been committed; but when not committed within 
any State, the trial shall be at such place or places 
as the Congress may by law have directed." 

It waa found, on examination, that this was a 
defective provision; and accordingly the sixth 
amendment of the Constitution made further pro- 
vision to this effect : — 

" In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein 
the crime shall have been committed, which district 
shall have been previously ascertained by law, and 
to be informed of the nature and cause of the 
accusation ; to be confronted with the witnesses 
against him ; to have compulsory process for ob- 
taining witnesses in his favor; and to have the 
assistance of counsel for his defence." 

So far as regards the territorial jurisdiction of 
these courts, it is that he is to be tried " by an 
impartial jury," in the " district wherein the crime 
ehall have been committed, which district shall 
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have been preTiously ascertained by law." Neither 
of these provisions, however, has any reference to 
crimes committed out of tlie limits of any State. 
They are expressly confined to crimes committed 
in a State, and in the case of United States v. Daw- 
eon, 15 Howard, 467, the Supreme Court of the 
United States decided that neither of these pro- 
visions of the Constitution had any reference to 
crimes committed in the Indian country, out of the 
limits of any State, or of any organized Territory of 
the United States. 

Now, these being the provisions of the Constitu- 
tion under which, and in subordination to which, 
Congi-ess must of course legislate, they passed the 
act of the 13th of April, 1790, which is found 
in 1 Statutes at Large, 144, § 18. It ia the close 
of that section : " The trial of crimes commit- 
ted on the high seas, or in any place out of the 
jurisdiction of any particular State, shall be in the 
district where the offender is apprehended, or into 
which he may first be brought," Now, there is a very 
large criminal jurisdiction exercised by the Circuit 
Courts of the United States over ofEences committed 
on the high seas, or against laws passed by Con- 
gress under their authority to regulate commerce, 
and to deiine and punish piracy and offences against 
the laws of nations, and in all that class of cases, 
as well as cases of crimes committed out of any 
State or Territory, on the land, which are still 
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offences against the lawa of tlie United States, 
the criminal ia to be tried in the Circuit Court of 
that district into wliicli he is brought as a prisoner, 
supposing him to have been arrested abroad or on 
the high seas, or where he may first be arrested, if 
he has come voluntarily within that jurisdiction. 
So that all these provisions of the Constitution to 
which I have referred iu regard to the trial of 
crimes committed within the States, are followed 
out and obeyed by trying criminals in that Circuit 
Court which is held in a district previously ascer- 
tained by law, within the limits of which the crime 
was committed, provided the crime was committed 
within the limits of a State. On the other hand, if 
it was on the high seas, or out of the limits of any 
State or oi^anized Territory, then the Circuit Court 
has jurisdiction over the criminal, provided he was 
first brought compulsorily within their jurisdiction, 
or came voluntarily within it and was there arrested.^ 
This act of April 13, 1790, was re-enacted, with- 
out change, by what is now the existing law of 
March 3, 1825, found in 4 Statutes at Large, 145, 
§ 14. That act of March 3, 1825, was a revision 
and re-enactment, with some changes and additions, 
of the criminal laws of the United States. The 
author of it was Mr. "Webster. It ia an act drawn 
with great precision and clearness, which has given 

' [Aa to the district into which the criminal is firat trought, see 
Vinted Saiti t>. Arv>o, IB Wallace, 4S6,] 
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rise to very few questions upon its language, or 
upon the meaning and effiact of its provisioDS, and 
it is now the existing general criminal statute of 
the United States.^ 

I think this is all I need say to you in regard 
to the jurisdiction of the Circuit Courts over crimi- 
nals, except to add, what I shall explain somewhat 
hereafter, that the Circuit Court of the United 
States has, under the eleventh section of the Ju- 
diciary Act, general jurisdiction over all crimes and 
offences against the laws of the United States. It 
is a jurisdiction concurrent with that which helongs 
to the District Courts, and I shall speak more par- 
ticularly of it when I come to speak of the District 
Courts, because there are various provisions in re- 
gard to remitting indictments from one court to an- 
other which it will be necessary to notice, and I 
tliiuk it can be better done in that connection. 

I will now ask your attention to the civil juris- 
diction of these courts, and you will find this de- 
scribed in the Judiciary Act, under § 11 (1 Statutes 
at Large, 78) : — 

" That the Circuit Courts shall have original cog- 
nizance, concurrent with the courts of the several 
States, of all suits of a civil nature at common law 
or in equity, where the matter in dispute exceeds, 
exclusive of costs, the sum or value of five hundred 
doUars, and the United States are plaintiffs or peti- 
' [See Baviaeil SUtutea, Title LXX., Crimea.J 
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tionerB ; or an alien ia a party, or the suit ia be- 
tween a citizen of the State where the suit is 
brought, and a citizen of another State. And shall 
have exclusive cognizance of all crimes and offences 
cognizable under the authority of the United States, 
except where this act otherwise provides, or the 
laws of the United States shall otherwise direct, and 
concurrent jurisdiction with the District Courts of 
the crimes and offences cognizable therein. But no 
person shall be arrested in one district for trial in 
another, in any civil action before a Circuit or 
District Court. And no civil suit shall be brought 
before either of said courts against ao inhabitant of 
the United States, by any original process in any 
other district than that whereof he is an inhabitant, 
or in which he shall be found at the time of serving 
the writ, nor shall any District or Circuit Court 
have cognizance of any suit to recover the contents 
of any promissory note or other chose in action in 
favor of an assignee, unlesa a suit might have been 
prosecuted in such court to recover the said con- 
tents if no assignment had been made, except in 
cases of foreign bills of exchange." ^ 

Now under this section, in civil cases, the defend- 
ant must be found in the district. You are aware 
that, where non-residents are sued in the courts of 
the States, their property may he attached and ju- 

^ [The proTiaionB of this lt,w are diBtrihnted through Chap. 7 of 
Title Xlll. of the Baviaed 5tatat««. See espeoIaUy §g 629, 739.] 
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riadiction thus be obtained by tlie court over that 
property, partly as a lueana of compelling an ap- 
pearance iu the suit, or, if aji appearance should not 
be put in, as a means of exercising the juriadiction ' 
of the coTirt over that property, and proceeding to 
a sale of it, in order to satisfy what is the asserted 
demand. It is not so In the courts of the United 
States. The defendant must be found vcithin the 
district, and personal service must be made upon 
him. It is not sufficient that his property can be 
attached, either directly or by means of a foreign 
attachment. This has been settled by a variety of 
cases, to some of which I will refer you. The case 
of Toland v. Sprague, 12 Peters, 300, is the leading 
case on the subject. Since the decision of that 
case, the point has come up in various shapes before 
the Circuit Courts, and one of the cases is Bay v. 
Manufacturing Company, 1 Blatch. 628 ; and in 
another form, the case of Saylen r. The North- 
wegtei-n Insurance Co., 2 Curtis's C. C. R. 212. 

You must bear in mind, however, that although 
it is a requirement of the law that a defendant 
must be found within the district, and personal ser- 
vice made upon him, yet if he voluntarily appears, 
that waives the objection, and the court may then 
proceed against him, exactly as if personal service 
had been made. That was settled in the leading 
ease of Toland v. Sprague, to which I have already 
given yon a reference. 
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There haB been, very recently, Bome enlargmeiit 
made of the authority of the Circuit Courta by an 
act to which I referred you the other day, passed on 
the 1st day of June, 1872, in its thirteenth section. 
I will read so much of it sa will enable you to under- 
stand what I am about to say : — 

" When, in any suit in equity " (you will observe 
that it is limited to auita in equity) " commenced in 
ajiy court of the United States, to enforce any legal 
or equitable lien, or claim against real or personal 
property, within the district where such suit is 
brought, one or more o£ the defendants therein shall 
not be an inhabitant of, or found within, the said 
district, or shall not voluntarily appear thereto, it 
shall be lawful for the court to make an order di- 
recting such defendant to appear, plead, answer, or 
demur to the complainant's bill at a certain day 
therein to be designated, which order shall be served 
on such absent defendant, if practicable, wherever 
found ; or, where such personal service is not prac- 
ticable, such order shall be published in such man- 
ner as the court shall direct ; and in case such ab- 
sent defendant shall not appear, plead, answer, or 
demur within the time so limited, or within some 
further time, to be allowed by the court in its dis- 
cretion, and upon proof of the service of publication 
of said order, and of the performance of the direc- 
tions contained in the same, it shall be lawful for 
the court to entertain jurisdiction, and proceed to 
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the hearing and adjudication of such suit, in the 
eame manner aa if such absent defendant had been 
served with process within the said district, but 
said adjudication shall, as regards such absent de- 
fendant without appearance, affect hia property 
within such district only." ^ 

The substance of that is, that where real or per- 
sonal property is within the territorial jurisdiction 
of the court, and a third person claims some right, 
either to the property itself, or to a lien on it, or 
some interest in it, he may have that title adjudi- 
cated upon by the Circuit Court within whose ter- 
ritorial jurisdiction the property ia, by means of a 
notice given to the person in the manner here pro- 
Tided, although that person is not even within the 
district, and cannot be served with what can be 
called a process of court ; because such a notice aa 
is here provided for is not a process of the court, 
but is merely a means of giving him notice that 
he may appear if he wishes to. This ia an impor- 
tant extension of the authority of the court espe- 
cially iu those States where questions constantly 
arise in regard to real property ; it is more impor- 
tant there than in the Eastern States, where ques- 
tions of title to real property are comparatively of 
infrequent occurrence.^ 

' [Reviaod Statutca, g 738.] 

' [Sua Ober v. Oailaglier, 3 Otto, 199. Where part of the prop- 
erty' ia ODt a( the State, see M'alUr v. Dows, i Otto, Ul. S«e alu 
XeBiimq/ T, Carton, S Otto, eB7,] 
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In regard to the judges who are to constitute this 
court; originally they were the judges of the Su- 
preme Court and of the District Court. A Judge 
of the Circuit Court, in all modern times, has been 
either the Chief Justice or one of the Associate 
Justices of the Supi-eme Court of the United States, 
holding the Circuit Court by virtue of the authority 
conferred upon him by Congress for that purpose ; 
aud the Judge of the District Court is also em- 
powered to preside over the Circuit Court in the 
district where his District Court is held, or in other 
districts of the same circuit, on the designation of 
that Judge of the Supreme Court assigned to that 
circuit. There has now been added another class 
of judges, called Circuit Court Judges, They are 
judges appointed for eacL circuit, the entire United 
States being divided into nine circuits, and nine 
Circuit Court Judges have been appointed under 
a recent law of Congress, and each of these Circuit 
Judges has power to hold the Circuit Court alone, 
just as the Supreme Court Judge or District Judge 
has power to hold a court alone ; or any two of 
them mAy sit together; no more than two can sit 
together, but any two, a Judge of the Supreme 
Court and a District Judge may sit together, or a 
Judge of the Supreme Court and a Circuit Judge 
may sit together, or a Circuit Judge and a District 
Judge may sit together, and each of them ia com- 
petent to hold court alone. That, so to speak, is 
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the personnel by whicli these Circuit Courta are 
constituted throughout the country.' 

The next subject of iuquii-y is, what parts of the 
judicial power of the United States do these courts 
exercise, — what is their jurisdiction, in other 
words. That ia distributable into two distinct 
parts; firat, that which arises from the character of 
the parties, and, second, that which depends upon 
the subject-matter involved in the suit. I think it 
proper to premise here, that although this is only a 
limited jurisdiction, — limited first by the character 
of the parties, and secondly by the nature of the 
eubject matter involved in the suit, — still, any party 
who has a right to come into the Circuit Court of 
the United States finds a court clothed with entire 
power to do justice according to law, or according 
to equity, whichever he appeals to. Although this 
ia a court of limited jurisdiction, the limits o£ its 
jurisdiction are limits which affect the persona who 
may come there, or the subjects which may be 
brought there; but when a person has a right to 
come there, or the subject is one which can be 
brought there under the Constitution and laws of 
the United States, the court has entire power, as a 
court of equity or as a court of law, to do justice 
between the parties. It is not a court of limited 
jurisdiction in any other sense than that which I 
have now explained.^ To what parties, then, by 

* (Revised Statutes, Chnp. 6, Titla XIII.] 

> lOaina r. FuerUe), 2 Otto, 10. Barbank v. Bigtlow, lb. 17S.] 
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reason of their character, does the jurisdiction of 
the Circuit Courts extend ? It is described in this 
eleventh section, somewhat inaccurately, as haa 
been held; but I will endeaTor to point out what 
those inaccuracies are. 

The first thing to be mentioned is, that where the 
United States are plaintifEs or petitioners, either at 
law or in equity, the Circuit Court has jurisdiction. 
That has been still further extended by an act of 
Congress, passed on the 3d of March, 1815, § 4, 
found in 3 Statutes at Lai^e, 245 : — 

"That the District Court of the United States 
shall have cognizance concurrent with the courts 
and magistrates of the several States, and the Cir- 
cuit Courts of the United States, of all suits at com- 
mon law where the United States or any of the 
officers thereof, under the authority of any act of 
Congress, shall sue, although the debt, claim, or 
other matter in dispute, shall not amount to one 
hundred dollars." 

This is a very clumsily drawn section. It seems 
to assume that the Circuit Courts already had juris- 
diction, and that Congress was to confer on the 
District Court a jurisdiction concurrent with that 
which the Circuit Courts before had. And in con- 
sequence of that, when the Postmaster- General 
brought an action upon a bond, given to him in his 
official capacity, it was insisted that that act did not 
confer any jurisdiction on the Circuit Court, but 
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merely asBiimecI that they already had juriBdiction, 
and that Congress had made a mistake ii\ that par- 
ticular. Well, as might naturally be supposed, the 
Supreme Court overruled this objection, in a case 
reported in 12 Wheaton, 136,^ where they held, that, 
although Congress could not declare what the law 
was in the past, they could show what they expect^ 
ed and intended it to be in the future, although they 
did not expressly say so ; that " concurrent jurisdic- 
tion with the District Court " meant that the Cir- 
cuit Court sliould have the same jurisdiction, other- 
wise it could not be concurrent; and that the 
Postmaster- General, as an officer of the United 
States, might bring the suit. This, as you perceive, 
is some extension of the Judiciary Act ; but I be- 
lieve no one questions that vrhere an officer of the 
United States, in hia official capacity, brings a suit 
in behalf of the United States, the provision of 
the Constitution which requires the United States 
to be a party is sufficiently satisfied.^ 

The next clause to be noticed is, that this act 
says, "where an alien is a party." Well, the Con- 
stitution does not say so. The Constitution says 
that the judicial power sliall extend to suits between 
citizens of a State and citizens or subjects of a 

1 Fostmnster-Geiieral r. Earlg. 

* ITbcse nmbigiuLiea aie now removfld by the EpTJsed Statutes. 
I CSS, BubdJTibion 4, gives the District Courla jurisdiction " of aU 
mits at common lair brought by the CDited States, or by any offlcor 
thereof, »uthoriap<l by law to sne." Soa the cana of LcwU, Trailte, 
T. 7^ UnUid StalM, S Otto. 618.] 
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foreign state. It is not enough, therefore, to satisfy 
the Constitution, that a.n alien is a party, — a citi- 
zen must be the other party ; and accordingly, it 
was held in the case of Hodgmn v. Bowerhank, 5 
Cranch, 303, where the averment merely was that 
the plaintiff was an alien, not saying anything con- 
cerning the character of the defendant, that the 
suit could not be maintained. Not only must an 
alien be a party, but a citizen muat be the other 
party.^ 

There are several more recent cases, in which the 
same doctrine was affirmed; one is in 16 Howard, 
104,^ to which it would not have been necessary for 
me to refer you, were it not proper to call your 
attention to what is a plain mistake, and which 
might perhaps mislead. It is at the very close of 
the opinion. " The Constitution," the judge says, 
"which is the superior law, defines the jurisdiction 
to be 'between citizens of a State, and foreign 
states, citizens, or subjects.'" Then follows this: 
" And although it has been decided (Mason v. The 
Blaireau, 2 Cranch, 264) that the courts of the 
United States will entertain jurisdiction where all 
the parties are aliens, if none of them object, yet 
it does not appear in this case that the defendant 

' [Judge Curtis was speaking here of the eleventh Beetion of the 
Judiciary Act of 1780. The ia-me phmaeology ia repeated in g B29 
of the Bevisod Statntes, and with the same ambiguity. The mean- 
ing IB, that, nhcre an alien is a party, a citiien of some State muat 
be the other party.] 

' Pigvigiiat r. Famtylvaaia Bailroad Coji^nj/. 
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ia an alien." The judge overlooked tlie fact, the 
decisive fa^it, that the case of Mason v. T?ie Blaireau 
was a suit in admiralty to recover salvage com- 
pensation, not depending a.t all upon the character 
of the parties, and that the doubt which arose in 
that case in regard to entertaining the suit, be- 
cause the parties were aliens, was a doubt which 
has been from time to time expressed in couvts of 
admiralty, — whether the admiralty court of a na- 
tion could entertain jurisdiction where all the pat^ 
ties in interest were subjects of another State or 
nation, as a matter of comity and propriety, hut not 
at all as a question of jurisdiction. I mention 
this, because otherwise you might from that case 
take the impression that the Supreme Court had 
decided that, where the jurisdiction depended upon 
the character of the parties, they could entertain a 
Buit with aliens on both sides, if no objection was 
made, which, I take it, has never been decided, 
and probably never will be.' 

The next clause in this section material to be 
noticed is, that the court has jurisdiction over suits 
between a citizen of the State where the suit ia 
brought, and a citizen of another State. Of course, 
it is to be read in the plural as well as in the singu- 
lar ; that is, between a citizen or citizens of a State 
where the suit is brought, and a citizen or citizens of 

> The law is settled otherwise. 4 Crauoh, 16-370; 2 Pe- 
ters, 130-556. 
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another State. But nevertheless, under this eleventh 
section of the Judiciary Act, it is necessary that 
each one of the parties plaintifE shall he competent 
to sue each one of the parties defendant. A citrzen 
of Massachusetts is competent to sue, in the Circuit 
Court of Massachusetts or New York, a citizen of 
New York. He ia not competent to sue a citizen 
of New York and a citizen of Massachusetts, because 
of the rule I have already stated. Every plaintiff, 
supposing him to be the sole plaintiff, must be com- 
petent to sue every defendant, supposing him to be 
the sole defendant ; and if any one of the plaintiffs 
is not competent to sue a defendant, or if any one 
of the defendants could not be sued under this 
jurisdiction by those plaintiffs, then the suit under 
this eleventh section cannot be maintained. You 
will find this laid down, and well explained, in the 
case of Goal Company v. Blatchford, 11 Wallace, 
172.' The Constitution is much broader than tliis. 
The Constitution says : "The judicial power shall 
extend to alt cases " (describing now cases depend- 
ing upon the subject-matter) " and controversies 
between two or more States, between a State and 
citizens of another State, and between citizens of 
different States." All the Constitution demands 
is, that the parties to the suit shall be citizens 
of different States ; that on one side they shall be 

1 [Seo tliD case of T/ie Seining JfiicAine Coinpanics, 18 WallnaB, 
653,1 
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citizens of one State, and on the other side they 
shall be citizens of some other State ; but this 
eleventh section requires that on one side they 
shall be citizens. of the State in which the suit ia 
brought, which ia an additional requirement, and, 
on the other side, citizens of another State.^ 

It was contended, formerly, that there was an 
absolute duty incumbent upon Congi-ess, to which 
the Judiciary Act gave effect, to vest the whole of 
this judicial authority in some court or courts of 
the United States, It is, however, now perfectly 
well settled, that, whether thia be a duty incum- 
bent upon Congresa or not, it is a duty of impei^ 
feet application ; and one which the courts of the 
United States cannot enforce. Power is given to 
Congress " to create such inferior courts " (inferior 
to the Supreme Court) " as from time to time they 
shall ordain and establish." Of course, when they 
create a court, they confer upon it its jurisdiction, 
and, unless they confer the whole jurisdiction which 
the Constitution enables them to do, those courts 
must have a lesser jurisdiction; and therefore the 
Supreme Court has decided, in the case of Cary v. 
CurttB, 3 Howard, 2J5, that all the courts of the 
United States can look to is, not? what Congress 
ought to have done, but what it has done. If it has 
conferred jurisdiction, they can exercise it. If it 
has not, they cannot exercise it. And the same 
I [This T«qiurement is repeated in g QSO of the Bevised Statutes.] 
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law had been in substance previously laid down in 
Kendall v. United States, 12 Peters, 616. 

Congress has, however, by a more recent act, 
passed on the 28th of February, 1839, found in 5 
Statutes at Large, 321, conferred a broader jurisdic- 
tion on the Circuit Courts, having regard to the 
character of the parties. It ia the first section of 
that act: — 

" That where, in any suit at law or in equity, 
commenced in any court of the United States, there 
shall be several defendants, any one or more of 
whom shall not be inhabitants of or found within 
the district where the suit is brouglit, or shall not 
voluntarily appear thereto, it shall he lawful for 
the court to entertain jurisdiction, and proceed to 
the trial and adjudication of such suit, between the 
parties who may be properly before it ; but the judg- 
ment or decree rendered therein shall not conclude 
or prejudice other parties, not regularly served with 
process, or not voluntarily appearing to answer; 
and the non-joinder of parties who are not so in- 
habitants, or found within the district, shall con- 
stitute no matter of abatement or other objection 
to said suit." ^ 

That statute has been twice before the Supreme 

Court, and in the last case in which it came there, 

— Jones V. Andrews, 10 Wallace, 327, — they held, 

that although this lauguage does not point directly to 

1 [Re-enwted in g 737 of the £evised Statutes.] 
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anything except a. failure to serve notice, neverthe- 
less it was the intention of Congresa to make it co- 
extensive with the terms of the Constitution, and that 
parties who were not citizens of the State where the 
suit was hroHght might nevertheless, if they chose, 
voluntarily come in, and have their rights adjudi- 
cated under this section. That, you perceive, is an 
extension of the eleventh section of the Judiciary 
Act to cases which that eleventh section would not 
have included ; so that now, if a suit should be 
brought by a citizen of Massachusetts against two 
citizens of two different States, and service made 
on one of them, because he was found there, and 
no service made on the other, but the other chose 
voluntarily to come in, although the court could not 
entertain jurisdiction under that eleventh section, 
they can entertain it under the third section oi 
this act of 1839. The same act had come before 
the court previously, in a case reported in 17 
Howard, 141,^ not in this aspect of it, as an exten- 
sion of the eleventh section of the Judiciary Act 
to other parties, but in reference to other points, 
and it is an important case for you to look at. The 
court there held that they can make no .decree 
affecting the interest of any absent party, although 
that absent party might have been a competent 
party if he could have been served, or might be a 
competent party if he chose to come in voluntarily; 
but in the absence of a party whose interests will 
1 ShicldM T. Bairotc, 
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be afEected by the decree, they cannot make any 
decree affecting hia interests, and, if they can make 
no decree at all without affecting his interests, then 
they can make no decree.^ 

The inquiry arises, under thia clause of the elev- 
enth section, What is a citizen ? Who is a citizen 
of Massachusetts, or of any other State? And it is 
well settled that a citizen, judicially, is one who ia 
a citizen of the United States, either native or 
naturalized, and domiciled in a particular State. 
Any person who is a native or a naturalized citizen 
of the United States, and who has a domicile in 
Massachusetts, is a citizen of Massachusetts, and 
80 of the other States. This provision, however, it 
has been held, does not include those citizens of the 
United States who are domiciled in the District of 
Columbia, or in the Territories. That was decided 
in the case of New Orleans v. Winter, 1 Wheaton, 
91. It is citizens of the States only whose rights 
are provided for under the Constitution and the 
acta of Congress giving jurisdiction to the Circuit 
Courts. 

It must very often happen, that suits are brought 

' [When objection ia taken to tha juiiadiotion of tlio court by 
reaaon of the citizenship of some of the parties, the question i 
whether they are indispensable parties. If a decree can ha made 
without prejudice to their rights, the suit should ba dismissed rn 
them, and tlie jurisdiction retained aa to the others. Sum t. Zoat 1 
hart, 17 Wallace, 570. Aa to service out of tha diatrict, see Ohtr T. \ 
QallaghtT, 3 Otto, 1B9,] 



COOHTS OP THE UNITED STATES. 



119 



by persons who act in a repreBentative capacity, 
as executors, or administrators, or guardians, or 
trustees. It is settled that evidence that they 
act in a representative capacity, and that those 
whom they represent would not be competent of 
themselves to sue, does not a£Eect the jurisdiction 
of the court. If an executor is a citizen of the 
State of Magsachuaetts, although every person 
whom he represents is a citizen of some other 
State, he may sue as a citizen of Massachusetts. 
That was held quite recently. It had been held 
before, but I will give you the last decision on the 
subject: 11 Wallace, 172.» On the other hand, if 
a person is not acting strictly in a representative 
capacity, as an executor, administrator, guardian, or 
trustee, but is what is called a mere conduit, through 
which the money or property sued for is to pass to 
a third person, that third person may bring the 
suit, and, if he is competent as a citizen to bring it, 
it is of no consequence if this other person, to 
whom tile promise was in form made, would not be 
competent to sue. As, for instance, there are a 
great number of cases in which public officers are 
required to take bonds for the use of a particular 
party in interest; sometimes a sheriff, sometimes 
judges of probate, &c., in various States. There are 

* [Coal Oompany v. Blalch/ord. Bob 13 Walliii!fl, 66, where it 
wu held that nu adminiBtiatar, bting at the time of iii^ appoint- 
msiit a citizeu of the same Statr a^ bis decedent and tlie defendant, 
•nd aftej^arda removing into auother State, may sue aa adminiatia- 

ins federal eooit,] 
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a great many instancea of that kind, where bonds 
are taken by a public officer, but wliere the public 
officer has no interest whatever in the matter, but 
the private party for whose benefit the bond is 
taken is incapable, under the local law, of bringing 
a suit. Now, wherever a private party is capable 
of bringing a suit by force of the local law, it ia 
treated as his right, and the other party to whom 
the promise is made is a mere conduit, through 
whom this right passes to the beneficiary.' 

I would mention also, in this connection, that, 
when the jurisdiction has once attached, it is not 
defeated by any change, either in the domicile of 
the party who has brought the suit, or by his de- 
cease and the coming in of an executor or adminis- 
trator who would not have been capable of suing. 
As, for instance, a citizen of Massachusetts brings 
a suit in the Circuit Court of Massachusetts against 
a citizen of Rhode Island, and after the suit is 
brought, while it ia pending in court, the citizen 
of Massachusetts moves to Rhode Island; that does 
not defeat the jurisdictioa. A court having compe- 
tent jurisdiction over the suit does not lose it by a 
change in the citizenship of the party. Instead of 

1 [The Circuit Coart has jurisdiction, and^r the eleTenth section 
of the Judiciary Act, of aauit in tte name of tho GoTfmor of b. State, 
on a sheriff's bond to the Governor, if the parlies beneficially inter- 
eitec! in the suit be citizens of another State, and corapotcnt to sua 
the def<;ndant. Mbffull v. Bland, 2 Howard, B. See also Bmau 
V. Strode, e Craneh, S03.] 
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that, suppose the citizen of Massachusetts who 
brings the suit dies, and a citizen of Rhode Island 
is his executor or adminiBtrator ; still, it is held 
that the suit is prosecuted by him under the juris- 
diction which the conrt originally obtained, and 
which is not defeated by this change which has 
taken place by the death of the party. These two 
points have been settled by the case of Morgan v. 
Morgan, 2 Wheaton, 290, and the case of Clarke v. 
Matkewson, 12 Peters, 164 ; and these principles 
ai'e just as applicable to any other change of partries 
as to that which occurs in the case of removal or 
death. It is applicable where, owing to a change 
of interest or from othex circumstances, parties 
have come in to succeed to the property whicli 
was brought under the jurisdiction of the court 
by a proper proceeding originally, and no change 
will defeat the jurisdiction. This was decided in 
the case of Dunn v. Clarke, 8 Peters, 1. 

There are two other cases which show that other 
changes than those which. I have mentioned will 
not defeat the jurisdiction when once it is poa- 
sesBed ; the cases of Freeman v. Howe, 24 Howard, 
450, and Huff v. HutcJdmon, 14 Howard, 586. 
The case of Freeman v. Howe is one wliich pushes 
the jurisdiction, perhaps not too far, but to a great 
extent, where the court held that, when a marshal 
had attached property under a process from the Cir- 
cuit Court, an action of replevin would not lie to 
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take the property out of the hands of the marGhal, 
because it was in the custody of tlie law under that 
court. The difficulty which was suggested was, 
"There can be no litig-ation between a marshal 
who is a citizen of Massachusetts, and the claimant 
of this property, the plaintiff in replevin, who is 
also a citizen of Massachusetts " ; to which the 
court responded : " Yes, there can be. A court 
having jurisdiction, and having extended its juris- 
diction over this propei-ty, these parties may try 
the title as the court shall direct, under a petition, 
or by any other proper form of proceeding," And 
therefore the jurisdiction of the State court by 
replevin was denied. They have, however, since 
held, — and I may mention it in this connection, — 
that although the property cannot be taken out of 
the hands of the marshal by a writ of replevin, an 
action of trespass or trover will lie against him for 
the tort. 
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jBrisdiction of the Circuit Coiuta. — Amonnt in Controreraj. — 
AveiTuent of Citizansfiip. — How Citurensbip must bo tmvarsed. 

— Citizenship of Corporationa. — " Fictio" of the Koman Law, 

— Correaponding Fictions in the English Law. — Legal Pro- 
eninptioQ of the Citizenship of Membera of a Corporatioli 
How to aver the Habitat of a Ckitpomtion. — Corporations acting ' 
in different States. — Corporationa uhartered by different Stal«i. 

— Assignee of a Chose in Action. — Foreign Bills of Eiehange. — 
Neceswiiy and Unneceaaary Parties. — Voluntary Appearaaca. 

— RenioT&l of Sutta Irom State Conrts. — RemandlDg Cases im- 
properly removed. 

I FIND, gentlemen, in looking over my notes, that I 
accidentally omitted to notice two points wliicli are | 
of aome importance. I will ask you to go back with i 
me, and attend for a few moments to these points. 

This eleventh section of the Judiciary Act, I 
which confers jurisdiction on the Circuit Courts J 
by reason of the character of the parties, contains 
this clause : — 

" That the Circuit Courts shall have original cc^ 
□izance, concurrent with the courts of the several 
States, of all suits of a civil nature, at common law 
or in equity, where the matter !■ dispute exceeds, 
exclusive of costs, the sum or value of five hundred 
dollars." 
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Now, it my be n^gested tint, if the plamtiS 
ihaald noorer les than five hundred dollars, that 
woftid flbow the Circnit Coott had do jatisdictioD ; 
that Tootd show that the real matter in 
was less than fiv« hondred dollars. Bat 
that section is to be taken in connection with the 
twentieth section : — 

" Tliat where, in a Circuit Court, the plaintiff in 
an action, ori^nally brought there, or a petitioner 
in equity, other than the United States, recovers 
less than the sum or value of five hundred dollars, 
or a libellant [that is, a libellant in admiralty], 
Qpon his own appeal, less than the sam or value 
of three hundred dollars, he shall not be allowed, 
bat, at the discretion of the Court, may be 
adjudged, to pay costs." 

Taking these two sections together, the inten- 
tion of Congress is very obvious, — that the Circuit 
Court should not entertain jurisdiction of a smt 
unless a aura exceeding live hundred dollars Bhoiild 
be demanded. But that jurisdiction would not be 
defeated by the fact that less than five hundred dol- 
lars should be recovered ; that should only affect the 
costs. In all cases, therefore, to give jurisdiction to 
the Circuit Court, it must appear to that court that 
more than five hundred dollars is demanded by 
the plaintiff or the complainant in equity ; but 
it is not necessary that more than five hundred dol- 
lars should be recovered, the question of coats 
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being then at the discretion of the court. This 
was so held by the Supreme Conrt in the case of 
Greene v. Liter, 8 Cranch, 229. 

One other point which should previously have 
been stated is, that the citizenship necessary to 
give juvisdiction to the court must be averred on 
the record ; and a failure to make this averment ia 
fatal, at any stage of the case, to the jurisdiction. 
That baa fi'equently been decided ; but I will refer 
you only to the leading case of Montalet v. Mur- 
ray, 4 Cranch, 46. 

The usual form in which the averment is made 
in ordinary practice in au action at law is to say 
that A. B., a citizen of the State of Massachusetts, 
ifi summoned to answer to C. D., a citizen of the 
State of Hhode Island. That is the usual mode of 
making the averment on the record, and that, or 
Bomething equivalent to it, is necessary in all cases. 
In a suit in equity, the usual mode is derived from 
the form of the commencement of such a bill pre- 
scribed by the rules of the Supreme Court for the 
practice of the Circuit Courts, That form is 
this : — 

A. B., a citizen of the State of Massachusetts, 
brings this his bill in equity against C. D., a citizen 
of the State of Rhode Island. The averment aa to 
the citizenship is usually inserted in that form, at 
the commencement of the bill, and that is the 
proper mode of doing it. Xevertheless, there is no 
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particular form required by law m order to fotmd 
the jurisdiction. If it appears in any way on the 
face of the record, sufficiently and aatisfactorily, 
that the parties on one side, by reason of their 
citizenship, are capable of suing the parties on the 
other side, by reason of their citizenship, that is 
sufficient. You will find this to have been held in 
the case of Jones v. Andrews, 10 Wallace, 327. 

Another important thing to be attended to in 
this connection is, that, if the record contains the 
proper averments of citizenship to found the juris- 
diction, these averments can be ti'aversed only by 
a plea to the jurisdiction of the court, a plea in 
abatement; a preliminary plea, going to the juris- 
diction of the court. Tbia was decided in the case 
of Wiehliffe v. Owings, 17 Howard, 47. The reason 
of this is, that, when the necessary citizenship is 
averred upon the record, and the defendant, instead 
of pleading to the jurisdiction, pleads to the merits, 
he admits the jurisdiction of the court, and after- 
wards is in no condition to deny it. And this is 
an important consideration ; because, where the 
necessary citizenship is averred upon the record, 
and the defendant traverses a matter of fact, — 
traverses the fact that he himself is a citizen of a 
different State from the plaintiff, or that the plain- 
tiff is a citizen of a different State from himself, — 
if he fails, and the judgment is against him, he 
loses his case. He is not merely ordered to answer 



COURTS OP THE DNITED STATES. 



127 



over, but he is ordered to pay the debt or damagea. 
This is a matter of common law, — does not rest afc 
all in the peculiar jurisdiction of the courts of the 
United States, but is perfectly well settled. Yoa 
will find it set down in Ist Chitty's Pleadings, 464, 
465, There is also the case of McCarty v. Cham- 
ben, 6 Wendell, 649. It is well-settled law that, 
where a defendant pleads a dilatory plea, and by it 
traverses a matter of fact, and fails on his traverse, 
he fails altogether, and the judgment is rendered 
against him. That being so, you perceive that it 
is a very delicate matter for a defendant to take hia 
chance of denying the citizenship alleged on the 
record ; because, if he prevails, he only defeats 
that suit J but if he fails, ke fails altogether.^ 

These are the points which I had passed over in 
their more proper connection, and still they are too 
important to be neglected, and therefore I have 
gone back to them. 

I will now proceed to tlie further consideration 
of the parties over whom the courts of the United 
States, under this eleventh section, have jurisdiction. 
One of the most important and difficult questions 
on the subject of parties, which has been almost 
constantly before the Supreme Court of the United 
States during the last quarter of a century, is the 
question of jurisdiction over corporations. This 



' [CuMS of citizenship not auffictentiy averred, Qodfrty v 
7 Otto, 171 i floietton T. CiWM, Ibid. 848.] 
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eleTenth section deals only with citizens, and it has 
been from first to laat admitted that corporations 
are not citizens. They are political beings, created 
by the law, and cannot sustain the character of 
citizens. Still, owing to the vast number of cor- 
porations which have been created by the different 
States, for almost all imaginable purposes, and, 
amongst others, for wielding great amounts of capi- 
tal, transacting vast amounts of business, by the 
ownership of vesaek, railroads, banks, insurance 
companies, almost all the departments of business 
which produce litigation, it became very early ap- 
parent that, unless the courts of the United States 
could in some way hold jurisdiction over this 
class of persons, they would answer extremely ill 
some of the purposes which the Constitution had 
in view when it created the judicial power of the 
United States. 

I suppose it may fairly be said, that neither the 
framers of the Constitution nor the framers of the 
Judiciary Act had corporations in view. They 
were so few at that time, so entirely unimportant, 
that it is probable they ware passed over without 
any notice or consideration. I had the curiosity 
to-day to look into the first volume of the Special 
Laws of Massachusetts, which, at the time of the 
formation of the Constitution, was perhaps as 
wealthy a State, in proportion to its population, and 
as likely to have created business corporations, as 
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any other ; and I find that between the time when 
the Constitution of Maasachusetta was formed, and 
the time when the Constitution of the United States 
waa adopted and this Judiciary Act passed, the 
State of Massachusetts created but one private cor- 
poration, and that waa tlie Marine Society of the 
town of Salem. There was no bank, no insurance 
company, of course no raih'Oad corporation or cor- 
poration owning steamers, or any of those things 
which at this day are of stich magnitude. When 
this subject first came before the Supreme Court, 
they took a pretty rigid view of it. They consid- 
ered that a corporation created by the law of a 
particular State was like a partnership ; it had 
some privileges which partnerships had not, but in 
substance they considered it to be a partnership, 
and they went on from that view to this inference : 
that if all the members of a corporation were citi- 
zens of one State, and the party on the other side 
was a citizen of a different State, by alleging that 
fact jurisdiction could be obtained. This was held 
in the case of Tht Bank of the United States v. 
Deveavx. 5 Cranch, 61 ; and in the case of The Hope 
Insurance Companj/ v. Boardman, in the same book, 
page 57. The two cases were considered together ; 
and it was repeated afterwards, so late as the case 
of The Bank of Vickthurg v. Slocumb, 14 Peters, 60. 
Now, you will readily see that there were very few 
cases of large corporations where all the members 
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were citizens of one State, and that, if it ^ 
necessary to aver that fact on the record, the juris- 
diction of the courts of the United States would 
have a very narrow application to corporations. I 
suppose there is no considerable corporation created 
by either of the States in which there are not one 
or more persona who are stockholders outside of 
the State. Well, this "was a difficulty which had 
been encountered before in the history of the law. 
If you should take the trouble to look into Mr, 
Main's admirable book on the History of Ancient 
Law, you will find mentioned there three cases of 
an analogous character. The first arose under the 
Roman law, where it was necessary, in order to 
give their important courts jurisdiction, to allege 
that the plaintiff was a Roman citizen ; but after 
the commerce of the city and the empire became so 
extended, and such a number of foreigners had im- 
portant rights and interests to be vindicated in the 
courts, they introduced what they called " a fiction " 
(^fictio'), which meant that anybody who "had a 
proper cause of complaint might allege that he was 
a Roman citizen, and that allegation should not be 
denied. In other words, they introduced, by their 
own authority, a rule that a falsehood might be 
stated on the record, and that the other party could 
not allege the truth. Well, there were two in- 
stances in England like this. One was where the 
Court of Exchequer obtained a great amount of 
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juriadiotion by an allegation in the declaration that 
the plaintiff waa a debtor to the king, and could 
not pay hia debt unless the court would help him 
to recover what he demanded in that action ; and 
that allegation waa held not to be traversable. A 
similar allegation was permitted by the Coarfc of 
King's Bench, in order to obtain jurisdiction as 
against the Common Pleas ; that the plaintifE waa 
in the custody of the Marshal of the Court of 
King's Bench, and consequently could not go into 
any other court and prosecute hia rights. That 
was held not to be traversable. Now, I want to 
bring your attention to the case of The Ohio and 
Mmimppi Railroad Company v. Wheeler^ 1 Blact, 
286, and you will see how this decision corresponds 
with the progress made by the Roman and English 
courts on similar subjects. Some parts of the mar- 
ginal note express clearly what I wish to bring to 
your attention ; " A corporation eacista only in con- 
templation of law and by force of law, and can 
have no legal existence beyond the bounds of the 
sovereignty by which it is created, and it must 
dwell in the place of its creation." All that had 
been previously settled, and is unquestioned law. 
" A corporation is not a citizen within the meaning 
of the Constitution, and cannot maintain a suit in 
the courts of the United States against a citizen of 
a difEerent State from that by which it was created, 
anless the persona who comprise the corporate body 
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are all citizens of that State." That ia the old 
law. " In such cases, they may sue by their cor- 
porate name, averring the citizenship of all the 
members, and such a. suit would be regarded as the 
joint suit of individual persons, united together in 
a corporate body, and acting under the authority 
conferred upon them for the more convenient trana- 
aotion of business, and consequently entitled to 
maintain a suit in the courts of the United States 
against the citizen of any State." That ia the old 
law also. 

" Where a corporation is creat«d by the laws of 
a State," (we now advance to some new doctrine,) 
" the legal presumption is that its members are 
citizens of the State in which alone the corporate 
body baa a legal existence." That is laid down as 
a legal presumption. 

" A suit by or against a corporation in ita cor- 
porate name mai/ be presumed to be a suit by or 
against citizens of the State which created the cor- 
porate body, and no averment or denial to the con- 
trary ia admissible for the purpose of withdrawing 
the suit from the jurisdiction of a court of the 
United States." There is the Roman " fiction." 
The court first decides the law, presumes all the 
members are citizens of the State which created 
the corporation, and then says you shall not trav- 
erse that presumption ; and that is the law now. 
Under it, the courts of the United States constantly 
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entertain suitB by or i^ainat corporations. It haa 
been so frequently settled, that there ia not the 
slightest reason to suppose that it will ever be de- 
parted from by the court. It has been repeated 
over and over again in subsequent decisions ; and 
the Supreme Court seems entirely satisfied that it 
is the right ground to stand upon; and, as I am 
now going to state to yoii, they have applied it in 
some cases which go beyond, much beyond, 
these decisions to which I have referred. So that 
when a suit is to be brought in a court of the 
United States, by or against a corporation, by 
reason of the character of the parties, you have 
only to say that this corporation (after naming it 
correctly) was created by a law of the State of 
Massachusetts, and has its principal place of busi- 
ness in that State ; and that is exactly the same in 
its consequences as if you could allege, and did 
allege, that the corporation was a citizen of that 
State. According to the present decisions, it is not 
necessary you should say that the members of that 
corporation are citizens of Massachusetts. They 
have passed beyond that. You have only to say 
that the corporation was created by a law of the 
State of Massachusetts, and has its principal place 
of business in that State ; and that makes it, for the 
pui-poses of jurisdiction, the same as if it were a 
citizen of that State. ^ 
• ' [ilvUcr Y. Doara, i Otto, Hi.) 
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Still, there are cases remaining to be decided on 
this very difficult subject ; because corporations — 
particularly railroad and canal corporations, whose 
works extend from one State into another — were 
frequently either Heensed by that other State to 
act withlii its limits, or they were there incor- 
porated; and in many instances the two were de- 
clared to constitute but one corporation, although 
created by two States. The first case of this kind 
before the court which gave rise to any consider- 
able difficulty was that of The Ballimore and Ohio 
Railroad Corporation v. Harris, 12 Wallace, 65. 
That corporation was created by the State of Mary- 
land ; but it was licensed by Congress to act in the 
District of Columbia, and by the legislature of Vir- 
ginia to act in that State ; and the question was 
whether it could be treated as if it were the crea- 
tion of Maryland law only. In that case, the 
Supreme Court held that it was a Maryland cor- 
poration ; that the authority to act in another 
Stat«, or the license to act in another State, did not 
affect the character of the corporation so that it 
was disabled from alleging itself to be a Maryland 
corporation ; and that from that allegation the pre- 
sumption arose that its members were citizens of 
the State of Maryland, and that it was competent 
to sue as if it were itself a citizen of the 'State of 
Maryland. 

Then, however, another question arose, which 
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related to tlie second kind of occurrences to which 
I hare adverted, — where a railroad corporation ex- 
tended from one State into another, and had an act 
of incorporation in each of them, and was declared 
by each of those acta of incorporation to be the 
same political body, — that is, to be a citizen of 
each of the two States. Well, in the case in 13 
Wallace, 270,' and more particularly on page 283, 
it was held that two States could not create one 
corj>oration ; that each State may create a political 
being, but that political being can only exist with- 
in the limits of that State, and so far as the law of 
that State which created it extends; that it is of 
no consequence, as respects jurisdiction, that some 
other State has also made a corporation by the 
same name, or even that the two States have de- 
clared that it shall constitute one corporation ; that 
they are two corporations, and if the corporation 
IB competent to sue and be sued in the State where 
it does sue or is sued, — competent in reference to 
the other party to the suit, — then it ia of no con- 
Bequence that some other State has created a cor- 
poration by the same name, or even called it the 
same corporation,^ 

I think I have stated now all that is needful to 

* Saitroad Company r. WTtiUim'a Adm'ra, 

* [A cDTporatiou created by th.e It-vm of Iowa, althoogli caaBoli- 
dated with anotber of the same name in Missouri, under the author- 
lt]r of a statute of eaoh State, is norerthelesB in lows a coTparation 
■xuting there audei the laws of that State alone. MalUr v. Doma, 
i Otto, HI.] 
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enable you to understand this complicated subject 
of jurisdiction over corporations ; and perhaps I 
might properly repeat simply, that, ii you have 
occasion to bring a suit by or against a corporation, 
and the party on the other side is competent either 
to sue or be sued provided the corporation were a 
citizen of the State which created it, yon may 
treat the corporation as a citizen of the State which 
created it, and on the record you have only to aver 
that it was created by the law of a particular State, 
and has its principal place of business therein. 
Then it will stand in all respects as if it were a 
citizen, though we all know that it is not a citizen, 
and cannot be.^ 

In this eleventh section of the Judiciary Act of 
1789 there is a restriction to which your attention 
has not yet been called, but I now advert to it : 

" Nor shall any District or Circuit Court have 
cognizance of any suit to recover the contents of 
any promisaory note, or other chose in action, in 
favor of an assignee, unless a suit might have been 
prosecuted in such court to recover the said con- 

1 [A corporation created in Nebraska isaued its bonds and secured 
them by a. mortgage. Holdera o€ aoma of the bonds Applied to the 
trustee of the mortgage to foreclose it. He refused. The; then Sled 
a, bill in the Circuit Court against the trustee, the corparatioD, and 
others of the bondhoidera, all citizens of Nebraska, the plaintiffs 
being citiitens of another State. Held, that the court had jurisdic- 
tion, DotwithstandiDg Eome of the defendants were joined solely bs- 
oatise they rafuaed to unite with the plaiutiSs in bringing the anit 
SaUl Company v. W^ade, 7 Otto, 13.] 
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tents if no assignment had been made, except in 
cases of foreign bills of exchange." 

Foreign bills of exchange are excepted out of this 
restriction ; but inland bills, promissory notes, and 
other choses in action are within the reati-iction ; 
and an assignee — that is, an indorsee — of a prom- 
issory note, or the assignee of a bond, cannot sue 
unless liis assignor is competent to sue. It is need- 
ful, however, to notice that this restriction does not 
apply to notes payable to bearer, because it is per- 
fectly well settled, whateTer we may think of the 
reasoning which induced it, that a note payable 
to bearer is to he treated under this section as if 
the bearer was the original promisee, and not the 
assignee, although unquestionably he takes by aa- 
signment from the first taker of the note. That 
was decided in the case of Bonnafee v. Williams, 3 
Howard, 574; and there is an earlier case. Smith 
V. Clapp, 15 Peters, 125.1 

Nor does it apply to an action of replevin to 
recover the note itself, but only to an action to re- 
cover its contents, — that being the sense of these 
words of the act : " the contents of any promissory 
note, or other choao in action." They say these 
words limit the restriction to an action to recover 
" the contents " of a note, and not to recover pos- 

' [How the indarsoe of on inland bill must uver the citizenship 
of the payM or Bubaei^iiotit indorB^r through whom ha claims: 
ilarga.n'$ Eeeeutor v. Oay, 19 Wtillacv, 81.] 
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BBSsion of the note itself. You will find th 
down in the case of Sheldon v. Sill, 8 Howard, 441, 
and in the later case of Deskler v. I>odge, 16 How- 
ard, 622 ; and the same distinction is made between 
snita to recover a debt secured by a mortgage, and 
suits to recover the property mortgaged. If a 
suit is brought by an assignee to recover a debt 
secured by a mortgage, the Circuit Court haa not 
jurisdiction unless the assignor could have sued in 
that court. But if a suit is brought by an assignee 
to recover the land itself, then the Circuit Court 
has jurisdiction, provided the assignee has the 
necessary citizenship ; and it is immaterial whether 
the assignor could sue or not. And this arises also 
out of the same language to which I have referred, 
namely, " the contents of a promissory note or other 
chose in action." The limitation applies only to 
ohoses in action, and not to property, however it 
may be connected with them. 

In this connection, it may be proper to state that 
the burden of proof at the trial is upon the plain- 
tiff to show that the instrument was one on which 
the assignor could have sued. That, you perceive, 
differs from what I have already stated in respect 
to the allegation of citizenship. When the proper 
citizenship is alleged upon ^ the record, it can be 
traversed only by a plea to the jurisdiction, and at 
the trial it is not necessary to give any evidence of 
citizenship j it is conclusively admitted by pleading 
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to the merits. It is not bo, however, in reference 
to this point of the competency of the assignee 
to sue on a chose in action depending upon the 
competency of his assignor. He must prove at the 
trial, not that he is a citizen, — because he has 
alleged that on the record, and it is admitted con- 
clusively ; but he must prove that his assignor, 
who appears upon the face of the note as indorser, 
OP upon the back of the "bond or otherwise aa the 
assignor of the bond or wbatever may be the chose 
in action, — he must prove at the trial that hia 
assignor was competent to sue, otherwise he fails. 
This was decided in the case of Bradley v. Rhineil 
Adinrs, 8 Wallace, 393. I think it must be apparent 
to you, when you see these requirements in order to 
maintain a suit in the courts of the United States, 
that each party must be competent to sue each 
other party ; that the defendants against whom you 
proceed must all be found and served in the district ; 
that these things tend very much to lessen the 
jurisdiction of the court, and to embarrass it. The 
court have felt that, and» so far aa they properly 
could, have endeavored to escape from these em- 
barrassments. They have endeavored, as far as 
possible, to adapt their proceedings to the neces- 
sities which have growu out of these restrictions. 
And if you will loolt at the case o£ Shields v. Bar- 
Towy 17 Howard, 130, you will see bow they have 
endeavored to do this, and you will learn it by 
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leading the opinion of tlie court in that case better 
than I can state it to you. I will merely say this, 
that it has been held that they may take jurisdic- 
tion in the absence of merely formal parties. There 
are a great many cases in equity where it ia proper 
to make persons parties, but where they are, after 
all, merely formal parties; no decree is sought 
against them. It ia proper to make them parties, 
because, from their relation to the subject-matter 
of the suit, they may be supposed to have knowl- 
edge and to be capable of assisting in the elucida- 
tion of the subject of tlie suit, although they are 
not necessary parties ; and the courts have held 
that they will take jorisdiction in the absence of 
such merely formal parties. They have also held 
that they would take jurisdiction in the absence of 
other parties who have a real interest, provided a 
decree can be made not affecting that interest. 

It often happens in equity that a party has au in- 
terest in the subject-matter of the dispute, and that 
it is proper, and if possible necessary, to make him 
a party, in order that the court may carry out that 
principle of equity which they always keep in view, 
to do entire and final justice between the parties 
in reference to the subject-matter ; but, neverthe- 
less, cases not infrequently arise where there is such 
a party who ought to be joined as a defendant or 
complainant, but his joinder would defeat the juris- 
diction. Then the court say, if they can do justice 



COURTS OP THE UNITED STATES. 141 

between the others without affecting him, they 
will leave the jurisdiction as to him on ooe eide. 
There is an act of Congress in affirmance of this, 
though passed after the time when the courts had 
come to these conclusions. It is the act of Feb. 28, 
1839, found in 5th Statutes, 321 : — " Where, in 
any suit at law or in equity, commenced in any 
court of the United States, there shall be several 
defendants, any one or more of whom shall not be 
inhabitants of, or within the district where the suit 
is brought, or shall not voluntarily appear thereto, 
it shall be lawful for the court to entertain juris- 
diction, and proceed to the trial and adjudication 
of such suit between the parties who may be prop- 
erly before it ; but the judgment or decree ren- 
dered therein shall not conclude or prejudice other 
parties not originally served with process, or not 
voluntarily appearing to answer; and the non- 
joinder of parties who are not so inhabitants, or 
found within the district, shall constitute no matter 
of abatement or other objection to said suit." 

In Jones v. Andrews, 10 Wallace, 327, this act of 
Congress came under the consideration of the Su- 
preme Court, and it was considered that, although 
the eleventh section of the Judiciary Act applied 
only to suits where a citizen of the State where 
the suit was brought was on one side, and a citizen 
of some other State was on the other side, yet that 
this act of Congress had -widened the jurisdiction, 
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and all that waa necessary was that they should be 
citizens of different States. For instance, if a citi- 
zen of Massachusetts should bring a suit in Rhode 
Island against a citizen of Rhode Island and a citi- 
zen of New York, which, before the enactment of 
this law, could not have been sustained, never- 
theless, by reason of tbis law, if the New York 
citizen chose to appear, the court could entertain 
jurisdiction over bim ; or, if the court could adjudi- 
cate between the citizen of Massacbusetts and the 
citizen of Rhode Island, without affecting the in- 
terest of tbe citizen of New York, who did not 
appear, they were bound to do so.^ 

I haye thus far been speaking exeluaiyely of suits 
instituted in tbe Circuit Court, but a very impor- 
tant branch of their jarisdictioQ arisea out of tbe 
power of a defendant to remove suits from the State 
court to the Circuit Court ; and to that subject I 
now ask your attention. 

The first enactment on tbis subject was .by the 
twelfth section of this same Judiciary Act : " If a 
suit be commenced in any State court against an 
alien, or by a citizen of the State in which the suit 
is brought against a citizen of another State, and 
the matter in dispute exceeds the aforesaid sum or 
value of five hundred dollars, exclusive of costs, to 
be made to appear to the satisfaction of tbe court; 

• [Aa to parties indiapeiisiible or not iodiBpenBable, see Som V. 
LoAhart, 17 Wallace, SrOj HoUl Company t. Wade, 7 Otto, 13.] 
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and the defendant ehall, at the time of entering bis 
appearance in such State court, file a petition for the 
removal of the cause for trial into the next Circuit 
Coart, to be held in the district where the suit is 
pending," &c. 

According to this statute, you will notice that 
the defendant, at the time of his entering his 
appearance in the State court, may file a petition 
for the removal of the suit to the Circuit Court. 
Then the statute providea that he ia to ofEer good 
and suEBcient surety for bis entering in such 
court, on the first day of its session, copies ot said 
process against him, and also for his there appear- 
ing and entering special ball in the ease, if special 
bail was origmally requisite therein, and it shall 
then be the duty of the State court to accept the 
surety and proceed no further in the case. 

Whenever, therefore, a citizen of another State 
ia sued by a citizen of tbe State where the suit is 
brought, he may appear in the State court and file 
a petition, and offer good and sufficient surety that 
he will enter these proceedings in the Circuit Court, 
the first day of its next session ; and if he does so, 
the State court is bound to accept his offer of surety, 
and mate the necessary order for the removal of 
the case, and proceed no further in the cause.^ And 

' [For n case where one of tlireK defeiidinta is a. citizen of tliB 
tUDB State as Ihe pUintiff, snd tbe two alb«rs an citixeDa of a dif- 
fcnnt State, see Caae of Oie iScwtTiig Machint Compania, 18 Wsl- 
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it is settled that, if they do proceed further in the 
cause, for any purpose, no matter what, it ia 
erroneous, and the judgment will be reversed. 
This was decided in the ease of Katwuse v. Mar- 
tin, 15 Howard, 198. In that ease, the declaration 
claimed one thousand dollars, — more than five 
hundred dollars. The defendant appeared and 
offered a hond, and after he had appeared and 
offered a bond, and filed his petition for the re- 
moval of the cause, the State court allowed the ad 
damnum to be amended and reduced to a sum less 
than five hundred dollars, — and you perceive this 
section applies only to cases where the amount de- 
manded exceeds five handred dollars, — the State 
court, I say, allowed that amendment to be made, 
and then, the demand having been reduced below 
five hundred dollars, they refused to allow the case 
to be removed. The Supreme Court decided that 
this was erroneous ; that they had no right to take 
another step ; " that they should have proceeded no 
further " ; that when the petition had been filed 
and the bond offered, their jurisdiction terminated, 
and they had no more right to allow an amendment 
to the declaration which reduced the ad damnum 
than they had to take any other step in the case, 
and therefore the judgment was reversed. 

I have called your attention to that clause in the 
eleventh section which contains the restriction that 
assignees cannot sue in. certain cases unless their 
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aesignovs could sue ; but it lias been decided that 
thia restriction does not apply to the twelfth section ; 
that thia restriction in the eleventh section does 
not apply to a person sued in a State court if he be 
an assignee merely. This was decided in 9 Wal- 
lace, 387.' Nor is it any objection to this power of 
removal, that the proceeding commenced against a 
citizen of the other State is a statute proceeding of 
a peculiar character. You know that all the States 
have statute proceedings, ziot according to the course 
of the common law, but varying greatly therefrom ; 
sometimes by way of petition, sometimes in one 
way, and sometimes in another. Well, it is no 
objection that the remedy is a mere statute remedy 
given by the State. It is a case for removal, if it is 
any remedy at all under the State law ; and when 
the case has been removed into the Circuit Court, 
and entered tbere, they will proceed according to 
such forms as they find adapted to their practice, 
and required by the necessities of the particular 
case. Until very recently, when a suit at common 
law, for instance, was removed from a State court 
in the State of New York into the Circuit Court, 
inasmuch as suits were commenced in New York 
simply by a summons and petition, that petition 
was entered in the Circuit Court ; and then, under 
a rule of the court, the plaintiff was requir-ed to de- 
clare according to the forms of the common law. 
And so it was in this State. Although we have 
' Bunnell V. Keajiedi/, 



not departed by any means so far from the modes 
of proceeding at common law as they have in many 
other States, still, our forma of declaration are not 
the same as the forms of declaration used in the 
Circuit Courts, which are the common-law forms of 
pleading; and accordingly, whenever a suit was 
entered there the plaintiff was put to declare anew, 
as if he had not filed any declaration in the State 
court. How far this is altered by a very recent 
statute, I shall have occasion to state in another 
connection. 

When the State court has made an order for the 
removal of a case, and it has been entered in the 
Circuit Court, it does not follow that that court 
will entertain it. If that court, on looking into the 
proceedings, thinks it has not jurisdiction, they 
will remand the case to the State court. An order 
of the State court cannot give jui-isdiction to the 
Circuit Court. That must depend on the Constitu- 
tion and the acts of Congress ; and if, on applying 
these to the particular case, the Circuit Court thinks 
it has not jurisdictiou, and the case ought not to 
have been removed, it remands the case to the State 
court. You will find that laid down in the case of 
Urtetiqui v. D' Ariel, 9 Peters, 692. And so, on the 
contrary, if the State court denies the petition, the 
petitioner has only to take a copy of the proceed- 
ings, including hie petition and the bond which he 
has offered, and present them to the Circuit Court, 
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with a petition praying for leave to allow him to 
enter it, and the denial by the State court doea not 
prevent the entry of the suit. In that case, the 
Circuit Court judges o£ its own jurisdiction, just 
as it did in the other case, where the State court 
allowed it. The fact that the State court has 
allowed or disallowed the petition does not settle 
the question ; that question is settled by the Cir- 
cuit Court itself. And perhaps it may be worth 
while to mention, in this connection, — although 
you would naturally infer it, — that corporations 
may remove suits as well as individuals, just as they 
may bring suits. If, however, a corporation which 
ia sued as a defendant removes a suit into the Cir- 
cuit Court of the United States, that removal ia a 
waiver of any objection to the service of process on 
the corporation under the laws of the State. That 
you will find laid down in the case of Sayles v. 
Northwestern Insurance Company, 2 Cuitis'a C. C. 
R. 212.1 

1 fJadgs CnrtiB in this Lectare did not toncli upon tJie casea 
where a foreign carporstian ia saed in the Federal mntt within k 
Stnt« in which it is permitted b; a. State statute to do business, and 
the qnestion arises whether it wsB " formed " in that Federal Dig- [ 
trict. Prior to the year 1B77, there was some conflict in the a^tho^■ J 
itittg on this flnbject. But it baa since been settled that, where pro- ] 
cess is served, !n accordance with the State law, upon the agent of J 
the corporation, who residea within the District where the suit L 
brought, the Circuit Court has jurisdiction, the plaintilT being ft 
cdtinen of another State than that which creatud the corpoiatiao. 
StparCe Schelknbtrger, 8 Otto, 339.] 
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I think, gentlemen, I have now gone throngli this 
part of the subject. There are one or two other 
particulars in r^ard to the removal of suits, but 
they are quite distinct from those of which I have 
now spoken, and perhaps they had better be re- 
served for another Lectore.^ 

^ [See Lecture YL, infra, and the notes on the subject of remoyal 
of soits from the State courts to the Circuit Courts.] 
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B«n)Oval of Casn ^m SUta Courts. — Jurisdictioi] of the Circait 
Conrts on Account of the Subjeot-mittar. — Where the Party to 
the Suit ia created by an Act of Congress. — Patent utid Copy- 
right Cflsea. — Suits arising under Revecne Laws. — Suits hy Biid 
BgHinat >ratioDa1 Banks. — Distress Warrants against Public Ac- 
oountanta. — Writs ot Habem Corptu, Scire Faciru, and Man- 
((anni*. — Eiiuity Jnriadiction, — Injunctions and Eestraining 

ToTT will remember, gentlemen, that in the last 
lecture I was treating of the juriadiction of the 
Circuit Courts of the United States. I had stated 
to you that this juriBdiction was divisible into two 
principal parts, the diTiaion arising out of the grants 
of power made in the Constitution, one of those 
grants depending upon the character of tlie parties 
to the suits, and the other depending on the sub- 
ject-matter involved in the suita ; the Constitution 
having granted judicial power to the courts of the 
United States, first, where the citizenship or alien- 
age of the parties required that jurisdiction, and, 
secondly, where the Constitution, treaties, or lawa 
of the United States were drawn in question in a 
suit. This natural division arising out of the pro- 
Tisions of the Constitution is always to be kept in 
mind. 
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I bad followed out, at the conclusion ot the last 
Lecture, the provisions of the eleventh section of 
the Judiciary Act of 1789, which gives jurisdic- 
tion on account of the character of the parties ; and 

the twelfth section, ■which gives jurisdiction by way 
of removal from the State courts on account of tiie 
character of the parties to suits commenced in the 
State courts. I had not quite completed this part 
of the subject, because there is- other legislation 
bearing upon it, subsequent to the twelfth section 
of the act of 1789 ; and to that subsequent legis- 
lation I will now ask your attention. 

Owing to the state of things which arose out of 
the late civil war, it was deemed necessary by Con- 
gress to make some further provisions for the re- 
moval of suits from State courts to the United 
States courts, both on account of the character of 
the parties and the subjectr-matter of the suits. 

I wish first to ask your attention to the legisla- 
tion which respects the removal of suits on the 
ground of the character of the parties, subsequent 
to the Judiciary Act of 1789. The first statute is 
that of the 27th of July, 1866 ; it is found in 14 
Statutes at Lai^e, 506. It is not a well-drawn 
act, and requires very attentive reading and con- 
sideration in order to understand it; hut I beheve 
I can state to you shortly the substance of its pro- 
visions, 80 far as they have added to the provisions 
of the Judiciary Act respecting the removal of suits 
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on account of the character of the parties. It pro- 
Tidea that, where a person would otherwise have 
the right to remove the suit from the State court 
to the United States court if he were not joined 
to a party who cannot remove it, he may re- 
move it, notwithstanding that joinder with a 
party who cannot remove it, provided the sub- 
ject-matter is 80 far separable that his inter- 
ests may be examined and adjudicated upon 
by the Circuit Court, leaving the interest of the 
other party, who cannot remove the suit, to be 
examined and adjudicated by the State Court. 
For instance, suppose a suit in equity should be 
brought by a citizen of Masaachusetts against 
another citizen of Massachusetts and a citizen of 
another State, the citizen of the other State would 
be able, if he were sued alone, to remove the suit ; 
but being sued jointly with a citizen of Massachu- 
setts, he cannot remove it, under the Judiciary 
Act. This law of 1866 was passed to enable him to 
remove it, provided he could obtain an adjudication 
upon his interest in the suit, leaving the other party 
in the State court to have his interest settled there. 
Now this was in many respects, as you perceive, 
following out a principle which had previously been 
settled by the Supreme Court of the United States 
in regard to jurisdiction, arising out of the char- 
acter of the parties, over suits commenced in ths 
Circuit Courts. The Supreme Court had previously 
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decided (and I cited the cases the other day to show 
you where they had so decided) that, if the interest 
of one party competent to sue was aeparabie from 
the interest of another party, who nevertheless 
ought to be, and would be, joined in the ordinary 
coarse of proceedings, in order that the court 
might consider the whole matter in Utigation, and 
do final justice between all the parties. — neTCrthe- 
less, if hia joinder would defeat the jurisdiction, the 
court allowed that excuse, and did not require him 
to join, provided the interests of the two parties 
were separable, and they could proceed to a decree 
either in favor of or against one party, without 
necessarily affecting the interests of the other party. 
This they had decided in reference to suits com- 
menced in the Circuit Courts of the United States. 
Now, this act follows out that principle, and says 
that it shall be applied, not merely to cases com- 
menced there, but to cases commenced in the State 
courts and removable from those courta ; and that, 
I believe, is the sole object of this particular act. 
It varies, however, in some respects, very materi- 
ally from the provisions ef the twelfth section of 
the Judiciary Act. That requires that the party 
removing the suit shall apply to remove it at the 
time when he enters his appearance in the suit, — 
which, of course, is the return day of the process, 
or within some definite time fixed by rule after the 
return day ; and if he allows that opportunity to 
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pass, and does not apply for the removal thus 
seaaonably, he cannot apply for it afterwards ; and 
he is obliged to enter the suit in the Circuit Court, 
if removed, at the first day of that court after it is 
so removed. Now this act gives a wider privilege, 
in point of time ; and its language is : *' That he 
may at any time before the trial or final hearing of 
the case in the State court file his petition." So 
that, under this act, he is not required to file his 
petition on the day when he enters his appearance 
in the State court ; but he may do it at any time 
before the final hearing. Tlie general requirements 
are very much the same as under the Judiciary 
Act in regard to filing the petition and bond with 
surety, and as to the preservation of attachments 
and other securities taken in the proceedings in 
the State court. There are some differences; and 
it will be necessary for you to look into these 
details carefully, in practice, if you have a proceed- 
ing arisuig under this act. 

This is not, however, the only or the principal 
change that has been made on this subject. There 
is a later act, passed on the 2d of March, 1867, 
found in the same volume, — 14 Statutes at Large, 
658. The characteristic of this law compared with 
the others is that it allows either party, the plain- 
tiflt or the defendant, to remove the case if he be a 
non-resident. All the preceding acts, both the Ju- 
diciary Act and this act of 1866, to which I have 
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JDst been referring, apply only to defendaDts. If 
the plaintiff elected to bring his euit in the State 
court, he most abide by that election under the 
previous laws ; but this law allows the plaintiff to 
change bis mind and remove his suit, as well as the 
defendant to appear and remove the suit. He must, 
however, whether he be plaintiff or defendant, tile 
an affidavit stating that be has reason to and does 
believe that, from prejudice or local influences, he 
will not be able to obtain justice in such State 
court; and, on the filing of such an affidavit, — 
which is conclusive, as the State court is not au- 
thorized to enter into any inquiry whether he does 
believe so or not, — but on the tiling of such affi- 
davit, which is conclusiTe, and the offer of a bond 
with sureties, he ia allowed, whether he be plaintiff 
or defendant, and at any time before trial, to re- 
move the suit. 

There is another peculiarity in this law, wbich 
baa given rise to a very grave question, not yet 
determined, though it has been once argued, and 
is now pending, and no doubt wilt frequently arise 
until it is finally settled; and that is, whether the 
intention of Congress (that is the first question) 
was not to allow a defendant to remove the suit, 
though joined with another defendant who could 
not remove the suit, and their interests not being 
separable. You will remember that, under the act 
of 1866, the interest o£ the party who applied to 



COURTS OF THE DNITBD STATES. 



155 



remoye the auit must be separable from the inter- 
est of the other defendant. But here the ques- 
tion ia whether, separable or not, Congress has 
not enabled a party, who on account of citizenship 
would have a right to remove the auit, to remove 
it. And of course it must be to remove it entirely, 
carrying up a citizen of a State not competent to re- 
move it, with himself, to the Circuit Court. Well, 
taking all these three acts together, — the twelfth 
section of the Judiciary Act, the act of 1866, and 
this act of 1867, — and looking to the progress 
which legislation has made in this direction, and to 
the particular language used by Congress, it has 
been argued with a good deal of force, I think, that 
that waa the intention o£ Congress. They do not 
Bpeak here of " a suit " ; they say, " where a suit 
is now pending, or may hereafter be brought, in 
any State court in which there is a controversy 
between a citizen of the State in which the suit 
13 brought and a citizen of another State." That 
seems to be all they require; not that the snit 
should be between a citizen of one State and a 
citizen of another State, but that there should he 
" a snit," and that there should be " a controversy," 
a subject of dispute, between a citizen of one State 
and a citizen of another State. Whether that will 
finally be the interpretation put upon this act I do 
not know. If it should be, another very grave ques- 
tion will arise, and that is, whether the Constitution 
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authorizea sneh legislation ; and that, perhaps, is the 
more difficult question of the two. I mention it, in 
passing, because in practice the question is nearly 
certain to arise ; indeed, it has arisen ah'eady, and it 
is well for you to know that such a question exists.' 
I believe I have now gone over all that need be 
said respecting the right to remove suits from the 
State courts to the Circuit Courts, on account of 
the character of the parties ; and you must con- 
stantly bear in mind that it ia one thing to have the 
right to remove a suit on account of the character 
of the parties, and another to have the right to 
remove a suit on account of the subject-matter 
involved in the suit. I now desire to turn to this 
latter branch of the subject, and that is, the juris- 
diction of the Circuit Courts arising out of the 
subject-matter of the suits. 

1 pQ Oaines v. Fueniai, (Oct. T. 1875,) 2 Otto, 10, it waa de- 
cided tbat, aa the Constitution imposes no limitation upon the claw 
of oases inTolsing oontroversiea between citizens of different States, 
to wliich tbe jadiuial power of the United States may be extended, 
Congrv^ may provide for bringing, at the option of either of the 
parties, all eaab cuntroveraiea within the jurisdiction of the Fed- 
eial judiuiaiy. And it vu also held tbat the act of March 2, 1867, 
had provided for the removal of suits involving a controversj be- 
twaan a citizen of the Stala where it is brought, and a citizen ot 
another State, into a Circuit Court, altliough the Circuit Court 
could not have taken original cognizance ot the case. But it hu 
also been held that, under the act of 1B67, the party who can re- 
move the canse Srom the State court must be the one who ia not a 
citizen of the State where the suit was brought 3ursl v. Jrestem 
and Atlanlic Bailroad Company, 3 Otto, 71. 

See the note at the end of this Lecture.] 
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In order to haTG a clear view of this, it ia neces- 
sary to refer to the second section of the third 
article of tlie Constitution, which I wiil read to 
you: — 

" The judicial power shall extend to all cases in 
law and equity arising under this Constitution, 
the laws of the United States, and treaties made or 
which shall be made under their authority ; to all 
cases afEectiog ambassadors, other public ministers, 
and consuls; to all cases of admiralty and mari- 
time jurisdiction." 

There we have the entire grant of judicial power 
made to the United States on account of the sub- 
ject-matter. Then follows a grant depending upon 
the character of the parties. You will perceive 
that subject-matter is " all cases in law and equity 
arising under this Constitution, the laws of the 
United States, and treaties made or which shall 
be made under their authority ; to all cases affect- 
ing ambassadors, other public ministers, and con- 
suls ; to all cases of admiralty and maritime juris- 
diction," The nature and extent of this gi'ant of 
power were considered with very great care, and 
vrith his usual ability, by Chief Justice Marshall, 
in the case ot Oehom v. The Bank of the United 
States, 9 Wheaton, 738. That is a case which I 
have already more than once mentioned to you, 
where a suit was brought by the Bank of the 
United States in the Circuit Court, under a pro- 



JURISDICTION OP THE 



vision in its charter to that effect, allowing it 
to sue in the Circuit Courts of the United States. 
It was insisted thaf that was not within the grant 
of judicial power in tlie Constitution ; but it waa 
held that, inasmuch as this corporation owed its 
existence to a law of the United States, any suit 
which it could bring might properly be said, in 
I'eference to this grant of power in the Constitu- 
tion, to arise under a law of the United States, 
and that therefore it was competent to sue on ac- 
count of the subject-matter. At first view, it 
might seem to depend on the character o£ the 
party, and in one sense it did ; but it was the 
character of the party derived from a law of 
the United States ; and it is the examination of 
the extent of this grant which gives so much 
value to the opinion of the Chief Justice in that 
case.i 

1 [A proTision embraced in the Revised Statutes, § 640, lutborizes 
suits, commenced in an; conrt other tlisji a District or Circuit Cotut 
of ths United States, sgoinst a corporntion other thaa a, banking 
corporation, organized under s law of the United States, or against 
an; member of such carporutaoQ for any alleged liabilitj as anch 
member, to be removed iuto tlie Circuit Court for the district where 
the suit is pending, on the petition of the defendant stating under 
oath that he or it has a defence arising under or hy virtue of flia 
Constitution, or n treaty or a law of the United States. The mean- 
ing of this proTlsion a[iparently is, that the lemoTal ia allowed, nM 
because the corporation owes its eiistenoe to a law of the Uhitod 
Stattts, hut because the defence which, its the suhject-matter to be 
tried, arises under or by virtue of the Conetitution, a treaty, or a law 
of the United States. That this ia the true constructian of the 
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Now, under this grant of power, you will find, 
in the first place, that Congress has conferred upon 
the Circuit Courts full juriBdiction, both at law 
and in equity, over patent and copyright cases. 
Letters-patent, aa you know, are granted by the 
United States, under the provision made in the 
Constitution, which enables Congress to grant to 
authora and inventors, for a limited period, the ex- 
clusive right to their inventions or discoveries. 
Patents and copyrights, therefore, are grants made 
by the United States, under laws passed by Con- 
gress under the authority of the Constitution ; and 

statute «DemB to be plain, from tlie conRidoration that the chnraoter 
of the defendant is not matter of defence to the nutiBii, but that the 
merita of thu defence may ariae oat of Homo provision of tha Consti- 
tution, a treaty, or ftn ikX of Congresa- What is aoid in the text re- 
lates to the original jnriadiction of tho Cireiut Courts on accaunt of 
tlie character of the plaintiff as n corporation created h; an act of 
Congress ; and io reference tu the scope of the judicial power of tha 
United Btstes, this juriadiction umy be said to belong to that olasa 
of caaea which, in the language of the Constitution, "arise under the 
Constitution or laws of the United States." But the provision of 
the Reriaed Statutes, above referred to, seems to have been designed 
to extend the judicial power of the United Stntes to cases where 
something more than the character of the plaintiff ia involved ; 
namely, to cases where the defendant^ sned in a State court, being a 
corporation created by an act of ConRress, or a member of such 
corporation, (other than a banking corporation), has a aubstontive 
defence, the merits of which arise out. of, or depend upon, the Con- 
stitution, or a treaty or law of the United States. The right of a 
dofendant corporation, or one of its members, to remove the suit, 
merely on account of its or his chnmcter, depends, under existing 
provisions of law, upon the mere fact of tha citizenship of the 
parties.] 
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any caae which reapecta either a patent or a copy- 
right must necessarily be a caee arising under a 
law of the United States. By the fifty-fifth section 
of the Patent Act of July 8, 1870, full jurisdiction, 
both at law and in equity, is conferred on the Cir- 
cuit Courts over patent cases, aud by the hundred 
and sixth section over copyright cases. And this, 
especially the first, — that is, jurisdiction over 
patent caaea, at law and in equity, — has become, 
in many parts of the country, perhaps the moat 
important branch of their civil jurisdiction, both 
in point of magnitude of the interests involved, as 
well as the amount and quantity of litigation.' 

Another subject over which Congress has given 
these courts jurisdiction is suits arising under laws 
for the collection of duties on imports. This was 
done by the act of the 2a of March, 1833, § 2, 
found in 44 Statutes at Large, 632. The wants 
of the country having compelled Congress to pasa 

1 [Bj Suction 711 of the Bensed Statutes, the jurisdiction of the 
oonrtB of tliB TTuitcd SUtas is made eicluaiTB ot that of the State 
courts in " all cases arising under the pa.tent-right or copyright I&wb 
of tbe United iltatea." It ia important for the practitioner to note 
the sense in which Judge Curtis has used the expression in the text, 
"any case which respi^cts eitLer a patent or a copyright," jcc A. 
case may respect or relate to a pnt«ut or a copyri^^ht, id one lenM, 
and yet it may not be within the juHsdiction of the Federal courtt. 
Thus, if the controyeray relates to the title or ownership of the patent 
or copyright, or to the conetructiou or operation of any contrmot 
Teapecting the title, the case does not "arise under a law of th« 
United States," in the sense in which that phrase is used in the pro- 
vlaioii of the CoQStitutioQ which de&ues the judicial power of the 
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internal revenue acta, they have legislated to give 
the courts of the United States jurisdiction (and 
particularly the Circuit Courts, of which we are 
now speaking) of suits arising under those laws 
for the collection of internal revenue, or in any 
manner connected with the administration of those 
laws. Without commenting particularly upon each 
one of those statutes, I will give you a reference 
to them, ao that, if you have occasion, you can 
recur to them. The earliest one is in 13 Stat- 
utes at Large, 239, §§ 41, 179 ; in the same book, 
483, § 1, is a provision on this subject ; then in 14 
Statutes at Lai^e, 111, § 9, 145, § 19, 475, § 10, 
483, § 25, are still further provisions ; and, lastly, in 
15 Statutes at Large, 167, § 106. Congress has 
also given these courts jurisdiction to administer 
the laws connected with the Post-Office, to enter- 
tain suits for the recovery of penalties, and other 
subjects which arise in the course of the adminis- 

United States. The caae arisea under the patent or copyright Ikwi 
of the United States when the euntrareriiy relutea to the enercise of 
the excluaire right secured b; those laws. There may be casea 
where the suit involvea both the constmction of a contract, and the 
conBtmetioD of the pateut to which the contract retatea. In these 
caseathejurisdictioa of the Federal conrta, ou account of the Eubjsct- 
matter, ia not ousted, hut, the patent Itsalf being involTed, it carries 
the whole case. (,LiUUJUld v. Perry, 21 Wallace, 206.) For the 
distinctions between cases which arisB under the patent laws, and 
therefore gire jurisdiction to the Federal coarts, whaterer the citi- 
woship of the partiBB, and those whiah can only come into that juris- 
diction by reason of the oitizeoahip of the parties, see Curtis on 
Patents, § 1S)1 it teq., and the authorities there cited.] 
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tration of these postal laws. That legiitlatioii ie 
found in 5 Statutes at Large, 739, § 20.' 

The national banks created by Congress are also 
authorized to sue and be sued in the Circuit Courts 
of the United States, although there is concur- 
rent jurisdiction in the courts of the State and 
county where the bank is located. This act will 
be found in 13 Statutes at Lai^, 115, § 67. The 
language of that statute, jou will find on looking 
at it, is simply an authority to bring suits against 
the banks. Tliey are made capable of being sued 
in the Circuit Courts of the United States, or in 
a State court of competent jurisdiction in the 
city or county where the bank is located, I think 
is the language. Bat the question was made 
whether that meant that the banks could sue, aa 
well as be sued ; and the Supreme Court of the 
United States, in Kennedy v. Gibson, 8 Wallace, 
498, decided that the true interpretation of this 
statute was that t'he banks might sue, as well as be 
sued." 

There is a provision (and it is a very important 
one) in this National Banking Act which enables 
the Comptroller of the Currency, whenever he is of 
opinion that a bank is in a condition dangerous to 

^ [The jurisdiction over salta aming under the impost, internal 
TflTenuB, and postal laws is now vested in the Circuit Courts by 
f 029 of the EeTised Statntea.] 

* [Sm Revised Statutes, §i 629, 5937. | 
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the public, to enjoin its further proceedings, take 
possession of it through a receiver, whom he him- 
self appoints, and wind it up. You perceive that 
is a very important power, and one which might, 
through mistake or any other cause, be greatly 
abused ; and at the same time, I suppose, it is often 
necessary that great promptness should be used, 
and that it should be an executive rather than a 
judicial power; but Congress saw the propriety of 
subjecting it to the control of the judicial power, 
and therefore, by a provision in the Banking Act, 
§§ 50 and 57, they have given to the Circuit 
Courts of the United States power, on the applicar 
tion of a bank thus proceeded against, to examine, 
judicially, the question whether a case exists in 
which the bank is thus dangerous to the public ; and 
if they find the bank not to be in that condition, 
the court is authorized to enjoin the commissioner 
from further proceedings in the caae.^ 

Similar legislation had occurred much earlier in 
reference to another class of cases, which is impor- 
tant and interesting in itself. All the officers of 
the government who collect its taxes, its customs, 
or any of its moneys, or who are intrusted with the 
public moneys for the purposes of distribution, are 
obliged to account, according to law, with some 
appointed authority in the Treasury Department, 
or connected therewith ; or, if it be the Post-Office 
1 [See S9 C231-5237 of the BerUed Statatot.] 
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or the War Department, they are obliged to account^ 
with officers who are designated by law for that 
purpose in those departments. And whenever a 
balance is found against one of those officers, it is 
not necessary for the United States to put a claim 
in suit against him j but on that balance being cei^ 
tified by the proper accounting officer, a warrant of 
distress issues at once against him and his goods 
and lands, and against Ms sureties. That, as you 
perceive, is an executive act, and one which ought, 
in some way, to be brought under judicial review ; 
and that has been done. It might be well for yon, 
in reference to this cla.ss of cases, to look at the 
case of Murray v. Hoboken Land Company, 18 How- 
ard, 272, where the question was made whether 
these distress warrants were constitutional ; wheth- 
er it was not a usurpation of power on the part of 
the executive, under the authority of Congress, to 
undertake to pass upon the question whether an offi- 
cer was indebted to the government, and to issue 
process, in its nature final, to collect that debt, 
without any judicial inquiry. The Supreme Court 
decided that it was a constitutional law, for the 
reasons which you will find assigned there.^ 

Now, Congress has provided, in the statutes to 

which I will immediately give you a reference, that 

wherever a distress warrant of this kind issues, the 

officer against whom it issues may apply to a court 

' [Sea SS 3824-3637 of the Eeyised Statutes.] 



COHBTS OF THE UNITED STATES. 165 

of the United States, (he may apply to the District 
Court as well as the Circuit Court,) and satisfy 
that court that there is no occasion for taking the 
proceedings against him, because the alleged bal- 
ance is not due, or because it ia secured ; and he is 
obliged, in some circumstances, to offer a bond, with 
surety, before the court is empowered to grant an 
injunction ; but when he satisfies the court that the 
proceedings ought not, in equity and justice, to be 
pursued any further, the court is aothorized to en- 
join any further proceedings. This you will find 
provided for in 3 Statutes at Lar^e, 595, §§ 4, 6, and 
4 Statutes at Large, 414, § 1. And inasmuch as the 
ofBcer proceeded against may apply to a judge of the 
District Court, as well as to a judge of the Circuit 
Court, if he should happen to have done so, and 
the judge of the District Court should have denied 
the application, or refused the injunction, there ia' 
another statute which gives an appeal to the Cir- 
cuit Court. That ia in 16 Statutes at Large, 44, 
§ 2. So that, if he first goes to a district judge, 
and fails there, he may take an appeal from the 
refusal of the district judge to the Circuit Court. ^ 

Another very important jurisdiction exercised by 
the Circuit Courts is that by means of the writ of 
habeas corpus. The Judiciary Act, in its fourteenth 
section, contained a limitation, which it is important 
to notice : — 

1 [See the refereitceB in the preoeding note.] 
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"That all the before-mentioned conrts of the 
United States shall have power to issue writs of geire 
facias, habeas corpus, and all other writs not spe- 
cially provided for by statute, which may be neces- 
sary for the exercise of their respective jnrisdictions, 
and agreeable to the principles and usages of law. 
And that either of the jusrices of the Supreme 
Court, as well as judges of the District Courts, 
shall have power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of commits 
ment. Provided, that writs of habeas corpus shall 
in no case extend to prisoners in jail, unless where 
they are in custody, under or by color of the author- 
ity of the United States, or are committed for trial 
before some court of the same, or are necessary to 
be brought into court to testify." 

The purpose of that restriction is very obvious. 
It was not intended that the judges of the United 
States courts should have power to issue writs of 
habeas corpus to remove from jail prisoners who 
were held under the authority of State law, but 
only those who were held under or by color of the 
authority of the United States, or were committed 
for trial in some court of the United States, or where 
it was necessary to bring them into court to testify 
as witnesses. That was, so far as I know, the only 
legislation on the subject of writs of habeas corpua 
down to the time when the act was passed which 
is found in 14 Statutes at Large, 885, which was 
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designed to regulate more completely the subject of 
writs of habeas corpus, and which conferred upon the 
Circuit Courts of the Unitfid States, as ■well aa upon 
the judges of the Circuit and Supreme Courts, the 
authority to issue these writs ; and it gave (what was 
a very important privilege) an appeal from the final 
decision of the Circuit Court in such cases to the 
Supreme Court. Unfortunately, an exciting politi- 
cal question arose not long since, and Congress, 
finding that the Supreme Court would probably 
hold one of its acts unconstitutional, od such an 
appeal, which was then pending before the court, 
repealed this section, which allowed an appeal to 
the Supreme Court, after the case had been argued, 
and while it was under the judicial consideration of 
the court. Of course, that took away all their 
power, inasmuch as the appellate jurisdiction of 
that court is subject entirely to the laws of Con- 
gress, and the case, for that occasion, dropped. 
That repeal will be found in 15 Statutes at Large, 
44. But, as I had occasion to mention to you at 
an earlier period, although you may not at this 
moment connect it with this subject, the Supreme 
Court subsequently decided, that, although they had 
no direct grant of appellate power, and could not 
revise the decision of the Circuit Court on a writ of 
habeas corpus, under an appeal, nevertheless, if the 
Circuit Court had a prisoner brought before it, and 
remanded him to custody, that prisoner might come 
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before the Supreme Court and obtain a writ of 
hc^eaa corpus, a writ of scire facias, or a writ of 
certiorari, to send up the record of tbe Circuit Court, 
and tbe Supreme Court, under these writs, could 
take jurisdiction, and revise tbe proceedings of tbe 
Circuit Court, and release or remand tbe prisoner, 
as required by law.' 

Another wi'it which the Circuit Coarts are 
allowed to issue is not covered specifically by this 
fourteenth section, but referred to generally. The 
language is, " to issue writs of scire facias, habeas 
corpus, and all other writs not specially provided 
for by statute, which may be necessary for the ex- 
ercise of their respective jurisdictions, and agreeably 
to tbe principles and usages of law." ^ Well, the 
question has arisen, whether tbe Circuit Courts 
could issue writs of mandamus, either to an inferior 
tribunal, which is the District Court, or to a public 
officer, commanding them to do some act, according 
to the nature of that writ at tbe common law ; and 
it has been held, in the case of Riggs v. Johnson 
County, 6 Wallace, 166, that the Circuit Courts in 
the different States have no jurisdiction to issue-a 
writ of mandamus for any other purpose than to 
carry out their jurisdiction obtained in some other 



1 [The whole subject of writs of habeas corpus is i 
the proTisioru of the Rovked Statutes contuiaed u 



> [See Reriicd Statutes, g 716.] 



COURTS OP THE UNITED 3T4TES. 169 

case. li they have a case before them over which 
they have jurisdiction, and it is necessary to issue a 
writ of mandamus, in order to carry that jurisdiction 
into complete efEect, then they have power to issue 
the writ ; but they have not the power to entertain 
a writ, 80 to speak, where their jurisdiction is found- 
ed upon this writ itself. In this case of Riggg v. 
Johnson Gounty, the Circu.it Court had rendered a 
judgment against the county ; the county had no 
property, but the authorities of the county had 
power to tax its inhabitants to pay its debts, and 
they refused to do so to pay thia debt. The Su- 
preme Court decided that the Circuit Court had 
power to issue a writ of mandamus to compel the 
officers of that county to levy a tax, collect it, and 
pay this debt, because they were only carrying into 
complete execution, and giving complete effect to, 
the jurisdiction which they acquired in the suit in 
which the judgment was rendered ; ajid it was like 
issuing a writ of execution to collect a debt, for it 
was but another mode of executing their judgment, 
rendered necessary by the peciiliar character of the 
debtor.' 

Another very important branch of the jurisdiction 
of the Circuit Courts is their equity jurisdiction. 
It is provided in the eleventh section of the act of 
1789, that "the Circuit Courts shall have original 
cognizance of all suits of a civil nature at common 
' [See KevuBd Statutes, S 683.] 
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law or in equity," where fhe other conditions, whicE 
immediately follow, exist. In the sixteenth sec- 
tion of the same act is this provision: " That suits 
in equity shall not be sustained in either of the 
courts of the United States, in any case where 
plain, adequate, and complete remedy may be had 
at law." This sixteenth section has been the sub- 
ject of consideration by the Supreme Court in sev- 
eral cases. In the case of Boycs t. Qrundy, 3 Peters, 
210, it was held that this section was merely declara- 
tory, and made no change in equitable remedies ; 
that, independent of this section, a court of equity, 
upon the principles which govern these courts, can- 
not entertain a suit in a case where there is " plain, 
adequate, and complete remedy at law," and there- 
fore they held that this was a mere declaration o£ 
a principle which would have existed outside of 
the statute. They have also decided, in the case 
of Robinson v. Campbell, 3 Wheaton, 212, that the 
remedy at law here spoken of ia a remedy at the 
common law of England, and has no reference 
whatever to the common law or the statute law of 
the States. You are aware that in all the States, 
probably, — certainly in most of them, — there are 
statute remedies which go much beyond the reme- 
dies afforded by the common law of England, and 
which are intended to, and do, have the effect of 
giving equitable remedies to a very considerable 
extent. Now, these State statutes, or any alterations 
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in the common law of the State, by custom or oth- 
erwise, — many of which exist in Pennsylvania, — 
the court held are not to be considered. It is no 
objection to maintaining a bill in equity in the State 
courts of Pennsylvania, that, according to the com- 
mon law of Pennsylvania, an action of replevin may 
be treated like a bill for specific performance, and 
give the same remedy. You are to look into tlie 
common taw of England, not the laws of the several 
States, in considering whether a " plain, adequate, 
and complete remedy may be had at law." 

Then they have also held, in this case of Boyae 
V. Q-rundy, to which I just referred, that the 
remedy at law must be as efficient, complete, and 
prompt as the remedy in equity. The fact that 
there ia some remedy at law, the fact that that 
remedy haa been deemed sufficient, according to the 
principles of the common law, would not prevent a 
court of equity, under this section, from entertain- 
ing jurisdiction. The remedy must be as prompt, 
complete, and efficient at law as that which ia sought 
in equity.' 

There ia some special legislation, also, on the sub- 
ject of injunctiona by eourta of equity, which it is 
necessary to notice. I will state the substance of the 
provision, without reading it. Ordinarily, courts of 
equity have the power to grant ex parte injunctiona 

' [The laognage of the sixteenth section of the Judiciary Act of 
1780 ia repeated, in totidem verbis, in § 723 of the fieviaed Statutag.] 



172 



JUmSDICTJON OP THE 



without notice, and they are very frequently granted 
by the courts of this State. For instance, a bill ia 
filed, which is sworn to, or supported by affidavits, 
and counsel appear before the judge, and move for 
an injunction, without notice to the other party, 
and the injunction ia granted or refused, as the 
judge thinks proper. Now, this provision to which 
I have referred prohibits courts of the United States 
from granting ex •parte injunctions. There ia, how- 
ever, in the seventh section of the act of June, 1872, 
a provision which qualifies this : — 

" Whenever notice is given of a motion for an in- 
junction out of a Circuit or District Court of the 
United States, the court or judge thereof may, if 
there appear to be danger of irreparable injury 
from delay, grant an order restraining the act sought 
to be enjoined until the decision upon the motion. 
Such order may be granted with or without secu- 
rity, in the discretion of the court or judge : Pro- 
vided, that no justice of the Supreme Court shall 
hear or allow any application for an injunction or 
restraining order, except within the circuit to which 
he is allotted, or in such causes at such place out- 
side of the circuit as the parties may in writing 
stipulate, except in causes where such application 
cannot be heard by the circuit judge of the circuit 
or the district judge of the district." ^ 



1 [These provision 
Statates.] 



paacted in §§ 718. 719, of the Hevised 
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This makes it diacretionary, as you perceive, with 
a judge, when applied to, to grant what they call a 
" restraining order," which means an injunction, or 
means nothing; and this " restraining order" may 
be so framed as to prevent irreparable injury until 
the motion for the injunction can be heard. That 
is, I should think, a very proper provision, because 
there are cases in which, as soon as notice is given 
of an application for an injunction, the other party 
has it in his power to defeat all benefit from the 
proceeding ; as, for instance, where a bill is filed to 
enjoin the negotiation of a note or bill of exchange. 
If notice is given of that application, the party can 
at once negotiate the note or bill, and thus the 
whole proceeding becomes useless. The purpose of 
this legislation was to enable the court, ex parte, to 
grant such " restraining oider " until they could 
hear the motion for an injunction. 



NOTE ON THE REMOVAL OF 30IT3. 

[Tha remova! of suits, trented of in thia and the preceding Lec- 
ture, hm been the subject of legUtation since these Lectores were 
delivered. It may be well to give s reference to the yaiioua luwa 
in their chroaological order. Friar to the enactment of the Re- 
Hsfd Statates, [which rcyjaion was enacted Jnne 22, 1874, and was 
olEciallj promnlgated Feb. 2S, 1875,} the laws relating to the re- 
moval of Buitu from the State coiirts were the Judiciary Act of 1789, 
S 13, and the cots of Julj 27, 18Q«, March 2. 1867, and July 27, 
1868. Thia legislation was embodied ajid re-enacted in the Revised 
6tatate». After the Revised Statutea there followed xa act paased 
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Uaruli S, 1375, whicli now regnktes this whole aabject, where tb« 
nMittar in dispute in the State court esceeda, exolosiTe of coats, the 
Bum or vBjoe ot $500, and arises ander the Constitution or laws or 
treaties of the United States, or in whiuh the Uniteil States is 
plaintiff or petitioner, ot in which there is a controveray between 
oiti/ens of different States, or a controTersy between citiiens at Ute 
same State claiming lands under grants of different States, or a 
eontroTersy between citizens of a State and foreign states, cilixen^ 
or Bubjeets ; iit which cases either party may remove the suit into 
the CitGuit Court of the Uoited States for the proper district. This, 
however, left certain provisioos of the Bevised Statutes unrepealedi 
which provisions are embraeed in g§ 639 to S17 of Chapter 7. 

A hill was introduced at the First Session of the Forty-aixth 
CoDgress, Apiil 21, 187S, which has passed the Eoose of Gcpresent- 
atives, and H at this time (April, 1880) pending in the Senate. 
This bill proposes to repeal all the proviaioiiB of the Reviiied Statutea 
embraced in §§ GS& to 647. If this bill shall be enacted, the law 
OB the subject of removal ot suits from the State oourts will bs 
foDDd in the act of March S, 187G. But this bill also proposes to 
amend the act of 1S75, by striking out &om its second and third 
seotiona a part of the oontroversiea which are therein made remova- 
ble ; namely, the provisions which enable either party, plaintiff or 
defendant, to remove flie suit, where lie controvB[^ is between 
citi;Kns of different States, or between citizena of the same Ststa 
claiming lands under grants of different States, or between citizens 
of a State and foreign states, citizens, or imbjects ; and, further, the 
proposed amendment seeks to take away from one or more of several 
plaintiffs or defendants the power to remove in any suit where there 
la a controversy which is wholly between citizens of different States, 
and which csn he fully detenu ined as betweeu them. 

The dissatisfaction evinced, by the introduittion of this bill has 
been eauaed in part by the provision which has allowed the defend- 
ant in one class of casea to remove the suit, and in another class of 
cases luu allowed one or more of several plaintiffs or defendonta to 
remove it, leaving the controversy between the remaining parties to 
he adjtidlcated in the State court. The framers of the Jadiciary 
Act of 1789, who stood in an tntimata relation to the framers of the 
Constitution, obviously coosidBred that the judicial power of tbA 
United States, in controveisicB between citizens of different States, 
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ocmtroTersiea between citizuna of tbe aame Stete claiming lands un- 
der gmnta of different States, Hud coatrorerEies between the citizens 
of a State and foreign states, citizens, or snbjacts, njigbt be csei'oiaed 
by veatiug original jitmdiutlon in the Circuit Courts ; and to make 
this juriadiction effeetual, in these olasaea of suits, tha power to ra- 
tnore the suit from a State court, if commenced therein, was easen- 
daL But they seem also to have considered that the principal ohjeut 
of the CouBtitution was satisfied by giving this privilege to the de- 
fendant, and that, if the plaiutifT had elected to bring his euit in the 
State conrt, and the defvudant did not seek to remove it, the plain- 
tiff ought to be made to abide by the action of the State court. 
They do not, however, seem to have regarded it ss not within the 
authority of Congress to allow the plaintiff to remove bis own canae; 
and the Soprame Court, in Oainee v, FvtnUa, {cited mtpra,) has 
held that Congress may provide for removals by either party. But 
now that tha complicities of litigations in cases which are within 
the judicial power of the United States, and which involve some 
partiea who are and some who are not within the description of per- 
BouB given in the Constitution, in their relations to tha controversy, 
have become so great, the legislatioD which carries the controversy, 
as to those who are within the description, into the Circuit Court, 
and leaves it as to the others in the State court, has given risa to a 
good deal of dissatisfaction. 

There is also another ground of dissatisfaction, which relates to 
those provisions of the Herised Statutes which authorize the re- 
moval of civil suits or criminal prosecutions commenced in a State 
court " against any person who is denied or cannot enforce in the 
judicial tribunals of the State, or in the part of the State where such 
luit is [jending. Any right secured to him by any law providing for 
the equal civii rights of citizens of the United States, or against any 
officer, civil or military, or other peison, for any arrest or imprison- 
ment, or other treapafiaea or wrongs, made or committed by virtue of 
ornnder color of authority derived from any law providing for equal 
rights as aforesaid, or for refusing to do any act on the ground that 
it would he inconsistent with such law," (Eev. Stat., § flil.) It 
is said that this provision is an unnecessary and improper inter- 
fer«n<^a with the origiual juriadiction of the Stata courts ; that it 
carries diatrust of those courts to an unreaaonahle length ; and that 
the dne Hupremacj of the constittiUonal laws of tlw United States 
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relating to the civil rights of citizens, kc. may be effectually seouied 
by exercising the appellate power of the Federal judiciary, without 
interfering with the original civil and criminal jurisdiction of the 
State courts. What may be the ultimate legislation on these sub- 
jects depends, of course, upon the will of Congress. It has been 
thought best to apprise the reader of the state of the law as it exists 
when this volume goes to press, and of the probability that it may 
be changed.] 
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Jnriaffiotion of Circuit Cmirta oontiimed. — Writs of ift Exeat and 
Injunctions. — Contampta. ^Suita to recover Duties on Taxes 
illegaily BsBEBsed. — OfTecces against Civil Rights. — Intimida- 
tion of Jurors, — Frauds in procuring Nftturaliiation Papers. — 
Hemoval of Snita on Account of Subjact.mattar. — Appellate 
Jurisdiction of Circuit Courts over Fiual Decrees and Judgments 
of District Courts. — Bankruptcj Proceedings. 



At the closa of the last Lecture, I was speaking of 
the equity jurisdiction of the Circuit Courts of the 
United States, and I had arrived at the subject of 
injunctions granted by these courts. I had mia- 
plaeed one of my references, — the act which I en- 
deavored to find. I will now read to you that flec- 
tion which relates to this subject of injunctions, as 
well as one or two other subjects included in the 
same section. It is the act of March 2, 1793, § 5, 
and is found in 1 Statutes at Large, 334 : — 

" Writs of ne exeat and of injunction may be 
granted by any judge of the Supreme Court in cases 
where they might be granted by the Supreme or a 
Circuit Court ; but no writ of ne exeat shall be 
granted unless a suit in equity be commenced, and 
satisfactory proof shall be made to the court or 
judge granting the same, that the defendant designs 
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quickly to depart from the United States " ; — the 
object of that writ being, as jou know, to prevent 
a person who is a debtor from going out of the coun- 
try ; it is called a writ of ne exeat because it eom- 
manda him not to go out of the country. ^ Then 
follows thia provision in regard to injunctions : — 
" nor shall a writ of injunction be granted to stay 
proceedings in any court of a State ; nor shall such 
writ be granted in any case without reasonable pre- 
vious notice to the adverse party, or his attorney, 
of the time and place of moving for the same." 

Under that last provision it has been the practice 
of the courts of the United States, when a bill is 
filed for a preliminary injunction, or a motion made 
for a pceliminary injunction, to issue a rule, aa it is 
called, or an order of notice to the opposite party to 
appear on a day named and show cause why the 
temporary injunction should not iaaue; and the 
practice in this circuit (it may be otherwise in 
other circuits) is that on the return day of the no- 
tice, when the defendant appears by his counsel, an 
order is made by the court allowing a certain time 
for the complainant to file his papers in support of hia 
motion, allowing a further time for the respondent 
to reply to those affidavits, and still further time 

» [Writs of IK exeitC are now regulated by § 717 of the Bevised 
fltatatas. Thoy may ba grantad by a Circnit Court, or by any Cir- 
cuit Justice, or Judge, but only nhaa a suit in equity ha? been com- 
toenced, and aatiafactory proof is mads that the defendant deugna 
quickly to depart from tho United States.] 
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for the complainant to pub in any rebuttiiig affida- 
vits in answer to those of the respondent, if he sees 
fit. This practice ia particularly applicable in pa- 
tent eaaes, which constitute a very large part of the 
causes which come before the Circuit Court of the 
United States under its equity jurisdiction, in this 
part of the country, in the first, second, third, and 
fourth circuits. In other parts of the country, in 
the South and extreme West, they are less frequent, 
but in this part of the country they constitute a 
very large part of the busineBs of the court in 
equity, so far as injunetiona are concerned. I 
brought to your notice, also, the other day, this 
recent act of 1871, which enables a judge, if he 
thinks an irreparable mischief will ensue by giving 
notice, to grant a restraining order, without notice, 
requiring the defendant to keep things in the same 
position in which they are until the court can hear 
the application for the injunction,' 

Tou will have observed, as I read this section, it 
provides, "nor shall a writ of injunction be grant- 
ed to stay proceedings in any court of a State." 
The purpose of the framers of this act, which pur- 
pose has been preserved in its administration, was 
to prevent any interference between the courts of 
the United States and the courts of the States, and 



• fSee, as to injunrtions nnd restrainiDg ordera, Lsotiira VI., 
nU, pp. 171-173. Aa to injuQctiona in patant Mid copyright oases, 
le Bevised Statutes, g§ 4921, 4^70.] 
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to withhold the power frorn the courts of the United 
States to interfere with the proceedings of the courts 
of the States except by the means which I have pre- 
viously pointed out to you, — a writ of error to the 
State court from the Supreme Court of the United 
States when certain questions were involved, and the 
power of citizens of other States, and also of the otB- 
cera of the United States, to remove cases from the 
State court, for trial, to the United States courts. 
With the exception of these proceedings, the United 
States courts haTO no power to interfere with the 
courts in the St-ates; nor, on the other hand, have 
the courts of the States any power to interfere with 
the courts of the United States. There is no explicit 
negative provision in the Constitution or lavrs of the 
United States to that effect; but it has been de- 
cided by the Supreme Court in several cases that 
the courts of the States cannot enjoin any proceed- 
ings, or interfere in any way with the courts of the 
United States. The earliest case on this subject 
ia the case of McKim v. Voorhies, 7 Cranch, 279. 
There was a previous case, however, which related 
to the subject, of Diggs v. Wolcott, 4 Cranch, 179; 
and there ia a more recent one, of Peck v. Jennets, 7 
Howard, 625. If you look into these cases you will 
see that the view taken by tlie Supreme Court of the 
United States is, that subjects within the jurisdiction 
of the Circuit Courts of the United States, or any 
other court of the United States, are just as much 
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reiDoved from the control of the State courts as 
though they were in a foreign country; that, al- 
though they are in the same territory, they are un- 
der a different government and a different system 
of laws, and the State courts have no authority 
whatever to interfere with them.' 

Another subject of some importance, and which 
has occasionally excited a good deal of interest, is 
the power of the courts of the United States to 
punish for contempt of their authority. This was 
originally provided for by the Judiciary Act, § 17 : 
" All the said courta of the United States shall have 
power to grant new trials, . . . and to punish by 
fine or imprisonment, at the discretion of said 
courts, all contempts of authority in any cause or 
hearing before the same," A case occurred in which 
the District Judge of the State of Missoui'i punished 
a lawyer for a contempt, and he was impeached for 
his conduct on that occasion, — not successfully, be- 
cause the constitutional majority of the Senate failed 
to agree that he had committed an impeachable of- 
fence ; but in consequence of what then occurred 
an act was passed which ia found in 4 Statutes at 
Large, 487. It is the act of March 2, 1831, en- 
titled, " An Act declaratory of the law concerning 



1 [Tbe law now ia tbat no court of the United Statea eliall grant 
■ny injnnction to stay proceedings in any State courts excepting in 
caaeH where Buoh injunction may be authorized by any hiw leUlJng 
to proceedbgs b bankruptcy. See Revised Statutes, §g 720, S106.] 
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contempts of court"; and it provides that "the 
power of the several courts of the United States 
to issue attachments and inflict summary punish- 
ment for contempts of court shall not be con- 
strued to extend to any casea except the misbe- 
havior of any person or persona in the presence 
of the said courts, or so near thereto as to ob- 
struct the administration of justice, the misbe- 
havior of any of the of&cers of said courts in their 
official transactions, and the disobedience or resist- 
ance by any officer of the said courts, party, juror, 
witness, or any other person or persons, to any law- 
ful writ, process, order, rule, decree, or command of 
the said courts." 

The common-law authority of the courts, as it 
has been exercised in England and in tins country, 
and as it was exercised by Judge Peck in the case 
I spoke of, extended much wider than this. It 
extended so far as to punish the editor of a news- 
paper for publishing an account of a trial while the 
trial was in progress, and there were many other 
cases to which this power to punish for contempt 
extended. It is now restricted either to the ac- 
tion of the court upon its own officers, to prevent 
them from committing a. breach of official duty, or 
to contempts, as they are called, in the presence of 
the court, or so near to the court as to disturb its 
proceedings, or to some misconduct of a juror or 
other person who disobeys an order of the court. 
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If a juror, for inalauce, or a witness, disobeys the 
order of the court to attend, a process of attach- 
ment will issue against him under the provisiona 
of this statute ; but, with the exception of these 
cases, the courts of the United States have no 
power to punish for contempt.^ 

The internal revenue laws of the United States 
have afforded subjects of jurisdiction, heretofore, 
by suits to recover back moneys which the per- 
Bous taxed considered nob to be legally demanded 
of them. There was an act passed on the 30th of 
June, 1864, which by its fiftieth section provided 
that the Circuit Courts of the United States should 
have jurisdiction of these suits in the same man- 
ner as of suits to recover back moneys exacted 
by collectors of customs contrary to law. But 
I suppose it was found that this gave rise to an 
inconvenient number of suits, and the collection 
of the internal revenue was so important, and at 
the same time attended with so many embarrass- 
ments, that Congress, on the 13th of July, 1866, 
repealed this section ; so that there is no longer 
any remedy whatever in the courts of the United 
States for persons who have had money illegally 
exacted from them by an ofBcer of the internal reve- 
nue department, — certainly a most material defect 

^ [Tlie power to punish for oontempta ia now regulated by § 725 
of the Revised Statntea, sutstantially as stated iu the test. Sea 
aim S 49TS.] 
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in the law. Notwithstanding this, sucli a party 
ia not without remedy. He may bring a suit 
in the State courts, and then, under the pro- 
vision of law which I ahall refer, to preaeutly, if 
the officer who is sued sees fit to do bo, he can 
remove the suit into the Circuit Court, so that 
at last, in almost all cases, these suits would come 
there.i 



' [B7 the Ecrised StstaUs, § 82S, Subdivision 4, origia«l joria- 
ilicdon in confened on the Circuit Courts " Of ail taiti ai law or in 
equity arising uwfer any net providing for r««iu« from import* or 
tonnage, except civil cSiUses of adminilcy aod muitime jnrisdictioa, 
and aeiznrea on land or on watera not within the admiralty and 
imuitime jurisdiction, and encept suita for pennltiea and forfdtureB ; 
0/ all eaasea arMag under any law providing internal revenue, and 
of all CBUaea arising under the postal laws." Tite jurisdiction thera- 
fore is now the same, in reference to suits hrought to recover moneys 
iliflgally demanded, under the internal and the eitemal revanne ; 
and it vonld seem that the only question in relation to either tirandi 
of the rerenne is whether the Kuit arises under a law providing 
revenue. In regard to the external revenue, it has been the prac- 
tice in soQiB districts to bring such suits in a State court, and the 
eoUectors have removed them into the Circuit Court ; but they have 
olten been brought directly in the Circuit Court. The jurisdiction in 
both branches of the revenue now depends on the force of the words 
"suits arising under any law," &c This language is borrowed 
from the Constitution, and it has long been interpreted to moan 
that a case "arises " under the Constitution, laws, or treaties of the 
United States whenever the constitution of either of them ia in- 
volved in ft correct decision. (CoAen* v. rirginia, 6 Wheaton. SiB. ) 
Jt is for this reason that, when original jurisdiction is conferred 
in cases "arising" under a law of the tJnited States, any party 
whose rights are affected by the operation of that law, and are in- 
volved in its correct construction, may rescrt to that jurisdiction to 
obtain relief against an ineoiTcot construction by e; 
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This subject was very fully discussed and consid- 
ered in the case of Assessor v. Osborne, 9 Wallace, 
567, where you will find all the provisions of law 
commented upon, and the present state of the law 
upon that subject clearly explained. 

I have already drawn your attention to the fact 
that genei'al criminal jurisdiction has been given by 
the Judiciary Act to the Circuit Courts of the United 
States over all crimes and offences against the laws 
of the United States ; but besides this general pro- 
vision there has been a series of acts passed, mainly 
in connection with the fourteenth amendment to 
the Constitution, designed to secure to the freedmen 
their rights as citizens of the United States. I do 
not think it would be worth while for me to go into 
details concerning these acts, but merely to say 
that they all relate to this fourteenth amendment, 
and to give you a reference to them, so that, if 
you should have occasion, you can turn to them 
without difficulty. The earliest one is 14 Stat- 
utes at Large, 27, § 3 ; another one, 14 Statutes 
at Large, 46, §§ 3, 5; another, 16 Statutes at 
Large, 438, § 15 ; still another in the same book, 
146, § 23; another, 143, § 12; and still another, 
142, § 8. Then the most recent act is 17 Stat- 
utes at Large, 13, § 1, and 15, § 6. All these 
relate to those crimes and offences which are cre- 
ated by those statutes In order to protect the 
right of the freedmen to vote, as well as their 
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personal aafety.^ There is also a recent act passed, 
I suppose mainly from tlie same motives, on the 
loth of June, 1872, which punishes attempts to in- 
Huence, intimidate, or impede any grand or petit 
juroc iu the course of his duties, or in connection 
with his duties. This law also makes the Circuit 
Court one o£ the tribunals to try the offences.^ 

You are aware, I dare say, that great complaints 
have been made, from time to time, of frauds per- 
petrated in the procurement of real or simulated 
papers showing the naturalization of persons with a 
view to their voting j and in 16 Statutes at Large, 
255, § 4, is a law which punishes all fraudulent 
acts connected with this subject, and gives the Cir- 
cuit Court jurisdiction to try the offences.^ 

I believe f have now gone through, sufficiently in 
detail, with all that part of the subject which re- 
lates to the jurisdiction of the Circuit Court by 
reason o£ the character of the parties, either in 
original suits brought there, or suits removed there 
under the different statutes which I have read to 
you ; and I now turn to a different subject-matter ; 
and that is, the power of removal of suits from the 
State to the Circuit Courts by reason of the subject- 
matter involved in the suits ; not the character of 



> [For the juriadiction in tMa claes of casesj conault Beviaed 
Statutes, 5 629, nnd the title " Civil Eights, "] 
" [See Heviaed Statutes, §§ 640i-E4O6.] 
" [See Revised Statatea, § S123, e£ wg.] 
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the parties, for it is wholly immaterial who are the 
parties, but the subject-matter involved in the suits, 
A proviaion was made in the twelfth section of the 
Judiciary Act upon that subject, which at that time 
was no doubt an important provision, but has since 
become of little importance. It authorizes the re- 
moval of suits when titles to land were claimed un- 
der grants from different Sta.tes, — no doubt because 
it was considered that the trial of such a suit in one 
of the States which made the grant (and being a 
local action it must be in one or the other of the 
States) would hardly be a fair trial, and therefore 
there was a special provision made that, where land 
was claimed under grants from different States, the 
Circuit Courts of the United States should have ju- 
risdiction, and the suit might be removed from the 
State court to the Circuit Court for trial. Two de- 
cisions were made in early times under this act. 
One was a case where land was claimed under con- 
flicting grants from New Hampshire and Vermont. 
It is the case of Town of Paivht v. Clark, 9 Cranch, 
292. Another was a case where land was claimed 
under conflicting grants from the States of Virginia 
and Kentucky. That is found in the case of Coleon 
V. Lewis, 2 Wheaton, 377. This last decision is of 
some importance, because the court held that the 
title referred to in the act is the legal title ; no 
matter what the equitable title was, — that was not 
the subject of inquiry ; hut if the legal title was 
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claimed under grants from different States, that was 
sufficient.' 

Another class of cases which may be removed 
from the State courts to the Circuit Courts by rea- 
son of the subject-matter involved in them, is that 
of corporations organized under a law of the United 
States which was provided for by the act of July 27, 
1868, and which is found in 15 Statutes at Large, 
227, § 2. The immediate object of that act un- 
doubtedly was to provide for important litigation 
which had arisen in the State courts in New York 
between individuals anil the Union Pacific Railroad. 
But it is a general act, and has application to all 
corporations organized under any law of the United 
States. A very important decision was made by 
Mr. Justice Nelson in the construction and appli- 
cation of this law in the case of FUk v. Union 
Pacific Railroad Company, reported in 6 Blatch- 
ford, 362, in which he held that this was a con- 
stitutional law, aud that by reason of the fact 
that the corporation was organized under a law of 
the United States it was in the power of Congress 
to give the Circuit Courts jurisdiction, either origi- 
nal or by removal from the State courts ; and that, 
if removed, not merely the questions arising under 
any of the laws of the United States would go over 
to the Circuit Court, but the whole case would go 
over and be removed there. You will find that sub- 
1 [See 'Sola on the RemoTal of Suits, anlt, p. 17S.] 
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ject very learnedly and ably discussed by bim in 
this case to which I refer. ^ 

Another class of cases removable by reason of the 
subject-matter are suits, or prosecutions, for it mat- 
ters not which, whether they are civil or criminal, 
against revenue officers and officers acting under 
registration laws, — that is, laws for the registration 
of voters. This right of removal in the cases ot 
revenue officers was provided for first by the act 
passed on the 2d of March, 1833, which is found in 
4 Statutes at Large, 633. This you may have heard 
of, as commonly called in its day the Force Bill, hav- 
ing arisen out of the nullification troubles in South 
Carolina, and being intended to enable the officers 
of the United States to collect the revenue, notwith- 
standing the unfriendly disposition of the people 
and courts of that State. And inasmuch as tliey 
might be subjected to actions, either civil or crimi- 
nal, in the coiirts of that ^tate. Congress passed this 
law, which enabled the officers of the United States 
to remove the suits to the Circuit Court for trial. 
An additional act, extending to other officers, was 
passed on the 13th of July, 1866, and is found in 
14 Statutes at Large, 171, § 67, one of the Internal 
Revenue acts, and this law contained a provision, 
which was quite a novel one, that where an officer 
had been indicted, and was actually in prison, the 
Circuit Court of the United States might issue a 
' [See Note, anie, ■p. 173.] 
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writ of habeas corpus, take bim out of tlit 
of the State authorities, and either admit him to 
bail, or take such order in his case as the law should 
seem to thera to require. This is 14 Statutes at 
Large, 385. There ia a more recent law still, which 
contains some further provisions relating to this 
general subject, of the 28th of February, 1871, in 
16 Statutes at Large, 438. 

Tou will find these laws commented upon, and 
certain points in reference to them decided, by 
Mr. Justice Nelson, in 2 Blatchford, 370 ^ and 421.a 
There are two caaes.^ 

It will be obvious to you, no doubt, that if the 
State court fi'om which the officer ahould desire to 
remove a suit should be unfriendly, and it has hap- 
pened that they have been so, it might be difEcult to 
procure the necessary papers, — the necessary copies 
o£ the proceedinga in that court, — and Congress 
has legislated upon that subject at different times. 
In the act to which I first referred you, that of 
1833, found in 4 Statutes at Large, 634,— the next 
page after the one to which I previously referred 
you, — you will find a provision which allows the 
person who removes the suit to supply the defect of 
copies certified by the clerk of the State court, by any 
copies which he can procure. If he can procure 
copies, and satisfy the Circuit Court they are sub- 
stantially correct, he ia not required to produce the 

' IFoed V. Malhtvis. " Van Zandt v. Maaweil, 

* [See Beviaed Statutes, §9 611-617 -1 
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official certificate of tlie clerk that they are correct, 
especially if he can sbow that there has been a re- 
fusal to give him that certificate. And under a more 
recent act still, that of Feb, 28, 1871, there is a 
proTision that the Circuit Court may send a writ of 
certiorari to the State court, and command the State 
court to send a copy of the record to the Circuit 
Court ; aud if the State court refuses to do so, the 
Circuit Court is authorized to require the plaintiff 
in the suit, who has brought the suit against the 
officer, to begin anew, just as if he had originally 
brought the suit in the Circuit Court. This seems 
to be an effectual provision, because, if the writ of 
certiorari obtains the papers, it ia sufficient; and if 
it does not obtain the papers, the order that he shall 
begin anew, just as if he had originally commenced 
hia suit in the Circuit Court, must necessarily be 
effectual.^ 

In examining these different laws concerning the 
removal of suits from a State court to the Circuit 
Courts, you will find a variety of provisions in respect 
to the securities which had been taken in the State 
court in the several suits before removal, — either 
bail, or an attachment, or an injunction, or some 
other proceeding which was of some importance, or 
might be of some importance, to the complainant or 
plaintiff in the suit. Now, these different laws do 
not make uniform provisions on this subject. Some 
» [Revised StaWtea, S§ aiS-8J5.] 
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of them provide that, when a petitioner applies to 
the State court for the removal of a cause, if bail 
had been taken, he shall give bond and surety to 
enter sufficient bail in the Circuit Court in place of 
that taken in the State court. There is a variety 
of provisions ; and all I can say upon the subject, 
without going into fatiguing detail, ia that io each 
case you must examine the act under which the re- 
moval takes place, and see what are the conditions 
prescribed in that particular act, and follow the 
directions there given .^ 

There ia another law giving the Circuit Court of 
the United States jurisdiction over cases pending 
in the State courts, which has an interesting histor- 
ical origin, and which is a law, or might prove to be 
a law, of very great importance. It is the act of 
August 2, 1842, and is found in 5 Statutes at Large, 
539. The substance of it is, that if a person should 
be indicted, or stands indicted, in a State court for 
an act which is avowed by a foreign government as 
its act, thereupon a petition may be presented to the 
Circuit Court held in the district where he is thus 
indicted in the State court, and he may be brought 
by a writ of habeas corpus before the Circuit Court, 
and either released on bail, or they may take such 
order as they deem proper in the case. That law 
arose out of what was called McLeod's cote, who 
was indicted in one of the counties in New York, 
I [Conault S 64S of the Revised Statutes.] 
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at Utica, I think, for participating in the burning 
of the Caroline, a steamer which was burned in the 
Niagara River by a party who came over from Can- 
ada for that purpose, during the troubles existing in 
1842 on that frontier. This steamer had been em- 
ployed in carrying men and military supplies to an 
island in the Niagara River, from which it was sup- 
posed it was intended to mafce a military expedition 
into Canada, and a party came over and burned the 
steamer in the night, and in the course of this en- 
terprise one man lost his life. McLeod, who had 
come over from Canada into New York, was indicted 
for murder aa having participated in this act, which 
resulted in the death of this person. He was tried 
(this was before this act of Congress was passed) in 
the State court, and was acquitted on the ground 
that he was not present, but it was a very threaten- 
ing matter at the time. The British government 
avowed the act as being justifiable under the cir- 
cumstances, and this act of Congress was passed 
immediately after the conclusion of that case, for 
the purpose of putting all such cases within the ju- 
risdiction of the national government, which alone 
can deal vrith foreign governments in a diplomatic 
way, the existence of the several States not being 
recognized by foreign governments for any purposo 
of negotiation or responsibility. 
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B if the CimiiG Courts tD 
oAb^ caKitL I base ahBrfj tsmed jonx stteotion 
to the wtfarimM of the Cin w h Caorts to the Sa[K«i» 
Court by way of appeal aatA wzit of &nx, and the 
eoDtrol wiiich. the SufKcnie Coszt has orer the Cir- 
cnt Coons ; fam tfae Cifoak CosTts Itave thenselT^s 
SB appdbte JHzisdietiiHk ove' the jadgm^iis and 
decrees of the District Courts. This naa provided 
CcK ocigiiBJlj br the Cwcntr-Srst ^3«cnoo of the Ju- 
diciary Act, -^ that from final decrees in a District 
Court in cases oE aiimiraltr and maritime jorisdio- 
tion, where the matter in dispute exceeds the sain 
or Talae of three bondced dollars, exclusive of costs, 
an appeal shall be allowed to the next Circait 
Conit to be held in such district ; provided ncTcr- 
theless, that all such appeals from final decrees as 
aforesaid, from the District Court of Maine, shall be 
made to the Circuit Court next to be holden " in 
Massachusetts. That is no longer of any impor- 
tance; but it mast be from final decrees in the 
District Court where the matter in dispute exceeds 
in value the sum of three hundred dollars, exclusive 
of costs, and the observations which I have formerly 
made to you concerning the finality of decrees, in 
considering the jurisdiction of the Supreme Court, 
are all applicable to the finality of decrees in Dis- 
trict Courts. They must be final, in contradistinc- 
tion to being interlocutory. It is not necessary, as 
I then explained to you, that they should be com- 
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plete, — that they should completely dispose of the 
whole Biibject in controversy; but they must be 
final so far aa to provide for a change of property 
from one man to another, so that if they are ex- 
ecuted one man will pact with his property and an- 
other man receive it. It is required also that the 
sum in controversy should, be three hundred dol- 
lars ; but an act was passed on the 3d of March, 
1803, found in 2 Statutes at Large, 244, § 2, which 
reduces the amount to fifty dollars; and this was 
held to be the whole effect of that act by Mr. 
Justice Story in the case of The United States v. 
Wons<m, 1 Gallison, 5. 

The next section of the Judiciary Act (this you 
will observe applies to final decrees in admiralty) 
provides that " final decrees and judgments in civil 
actions in a District Court, where the matter in 
dispute exceeds the sum or value of fifty dollars, ex- 
clusive of costs, may be re-examined, and reversed 
or affirmed in a Circuit Court holden in the same dis- 
trict, upon a writ of error, whereto shall be annexed 
and returned therewith at the day and place therein 
mentioned, an authenticated transcript of the record, 
an assignment of errors, and prayer for reversal, with 
a citation to the adverse party, signed by the judge 
of such District Court, or a justice of the Supreme 
Court, the adverse party bavhig at least twenty 
days' notice." And upon a like process may final 
judgments and decrees be carried to the Supreme 
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Coart, So that whatever I have said to you con- 
cerning writs of error from a Circuit Court to the 
Supreme Court ia equally applicable to writs of 
error, aa they are caJled, — here it was afterwards 
modified, as I will presently show. It is all appli- 
cable to the mode of review by th« Circuit Court 
of the final decrees and judgments of the District 
Court.^ 

You will observe, and it is important to bear in 
mind, that these two sections make a distinction 
between decrees of admiralty and maritime juria- 
diction, and final decrees and judgments in civil 
actions, and they give an appeal in the first class of 
cases, and a writ of error in the other. 

Besides this appellate power which the Circuit 
Courts exercise over final judgments and decrees of 
the District Court, they have an appellate power 
over the decrees and proceedings of that court in 
bankruptcy. The Bankrupt Act, in its second 
section, found in 14 Statutes at Large, 518, gives 
to the Circuit Courts a general superintendence 
over all proceedings of the District Court in bank- 
ruptcy, which superintendence is to be invoked by 
any party aggrieved through a petition filed iu the 
Circuit Court, the proceedings upon which are sum- 
mary. It is not like an appeal, or writ of error, 
but it 13 a somewhat informal application by a peti- 

1 (Appesla and nriU of error from the District Qmrta to the Cii- 
ouit Coorts ara now ngukted hj g§ 031-033 of the KeTised Slatntes.] 
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tion, the party stating that, under such and such 
Btatea of fact in the District Court, he is aggrieved, 
and prays the Circuit Court to take the subject into 
consideration ; and under such a form of proceeding 
the Circuit Court exercises a general superiutend- 
euce over all the proceedings of the District Court 
in the adminiatration of the Bankrupt Law. 

Besides this, the Circuit Courts have appellate 
jurisdiction in the form of appeals and writs of error, 
which is provided for in the eighth section of the 
Bankrupt Act, This last provision is applicable to 
all cases where claims have been disallowed or al- 
lowed by the District Court against the bankrupt's 
estate. From that allowance or disallowance there 
may be a regular appeal taken to the Circuit Court. 
(I ought to add, if the sum exceeds five hundred 
dollars; there la a limitation of five hundred dollars.) 
And if either party is dissatisfied with the decision 
of the Circuit Court on that appeal, and the amount 
in controversy exceeds two thousand dollars, he 
can carry that case to the Supreme Court of the 
United States ; and so he can any case where the 
amount in controversy is more than two thousand 
dollars, which goes up by regular appeal or writ of 
error to the Circuit Court from the District Court. 
Any case which goes up by regular appeal or writ 
of error from one of these courts to the other may 
go to the Supreme Court, provided the amount in 
controversy exceeds two thousand dollars, exclusive 
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of the costs. But from the judgment or decision of 

the Circuit Court under the second section, where 
this general superintending power is exercised, there 
can be no appeal. Their decision is final ; so that, 
as the law now stands, the question whether a man 
shall be made a bankrupt, and all hia estate taken 
from him, may first be submitted to the District 
Court, and carried from the District Court under 
this proviaion about the general superintending 
power to the Circuit Court ; but the decision of the 
Circuit Court is final, and there is no mode in which 
the question can be carried to the Supreme Court 
whether the man shall be made a bankrupt or not. 
The rights arising under hia bankruptcy may go to 
the Supreme Court in a variety of ways, as I have 
explained to you, but the question as to whether a 
man shall be made a bankrupt, and his entire es- 
tate takeu from him, can be carried no further than 
the Circuit Court. Morgan y, Thornhill^ 11 Wal- 
lace, 65.* 
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•econd BecEion of tbe Act of Maroh 3, 1S75, passed since the Iteviscd 
StatntEs, have iDttoduced sdoib radical changea in the law relative 
to the removal of suits on iLccoant of the matter in dis[>ute. Thja 
seatiou makes the hroad provision, that " any suit of a civil natnre, 
■flaw or in equity, . . . brought iii any Stat« court, where the 
matter in dieputs oxceeda, eiduKiVB of coats, the sum or value of 
five hundred dollars, and arising under the ConslUationi i>r lawa af tht 
UnUed States, or tnaliea made, or tohieh shall bt made, under their 
authority, .... etf^erparf^may remove said anit into the Circuit 
Court of the United States for the proper district." This provision 
has received the foUoniiig construction by the Supreme Court : — 
1. A cause cannot be removed bom a. State court simply because, 
in the pragreaB of the litigation, it may beuome necessary to give a 
csnatmction to tbe Constitution and lawi of the United States. 
Tbe decision of the case must depend upon that construction. The 
auit must, in part at least, arise out of a controrersy between the 
parties in regani to the operation and effect of the Constitution and 
laws of the United States upon the facta involved. 2. The petition 
for the removal must set forth in due form, snch as is repaired is 
good pleading, the esst^ntial facts not otherwise appearing in the 
case, which, under this statute, are conditions precedent to the 
change of jurisdiction. Gold Washing and Waltr Company t. 
Keyts, B Otto, 199.] 
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Rules of Decision, in Trials at Law. — How the Lav of a State ia to 
be oacertoined. — Finality of Stnte Decisions. — Questions of 
Commerdal Law and General Jiiriaprudence. — Cases in wlticli 
the Obligation of a Contract is involved. — Conflicting Dtciaiona 
of B. State Court. — Rulea of Deciflioo in Eqnitrf, and in Ailmi- 
Talty, — Pleadings and Practice at Law. — Practice in Equity. — 
Trials of Facta by the Courts on Conseut of Purtiea. — New 
Trials. — Teclinical Nonsuita not allowed. - 



The subject of several of the last Lectures has 
been, aa you know, the juriBdiction of the Circuit 
CourtB of the United States, and jurisdiction, aa you 
also know, is the power to entertain a suit. What- 
ever ia done in the exercise of that jurisdiction must 
be done in accordance "with different rules of law 
from those which prescribe the jurisdiction itself. 
The first question which a court has to consider, 
always, is the question whether it has the power to 
entertain the suit at all. The second question is, 
if it has the power to entertain it, what shall be the 
rules of decision by which the result in favor of the 
one party or the other shall be reached. 

Havuig gone through with the consideration of 
the jurisdiction of the Circuit Coui-ts, I now come 



CO0RTS OP THE UNITED STATES. 



201 



to the other inquiry. By what mles of decision are 
the reaulta of aiiita over which they have jurisdiction 
to be reached? Here it will be necessary for yoa 
to bear in mind that the Constitution of the United 
States, and the acts of Congress framed in accord- 
anee with it, have recognized three distinct kinds of 
Jurisprudence to be administered in their courta 
in civil cases. The first is the common law, the 
second is equity law, and the third is admiralty 
law i and in inquiring what are to be the rules of 
decision administered by the Circuit Courta of the 
United States, it is necessary to keep this diatino- 
tion constantly in view. 

In the first place, I will ask your attention to 
what are the rules of decision in trials at the com- 
mon law. That is provided for by this Judiciary 
Act, to which I have had occasion so often to call 
your attention, in its thirty-fourth section, which 
reads aa follows : — 

" That the laws of the several States, except 
where the Constitution, treaties, or statutes of the 
United States shall otherwise require or provide, 
ahall be regarded as rules of decision in trials at 
common law in the courts of the United States in 
caaea where they apply." ^ 

So that in accordance with this act of Congress, . 
in any trial which at common law occurs in a Cir- 
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e words, in § 721 of th« Revised Stut- 
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cuit C6urt, what the practitioner has to inquire, or 

what the court has to know, is what is the law of the 
State. If it ia a question whether a claim is barred 
by the statute of limitations, or if it is a question 
whether a contract is valid or invalid by reason of 
the statute of frauds, or if the question be of any 
other character, with some exceptions, to which I 
shall presently ask yoar attention, the inquiry is. 
What is the law of the State ? and that law is to be 
administered in trials at common law in the Circnit 
Courts of the United States. It is to be observed, 
however, that this has reference only to civil cases ; 
it has no application to criminal trials. It is for 
the government of lights between party and party, 
in civil cases, in trials at the common law, that this 
section was made. 

Now, the first inquiry which would be found to 
ai'ise in practice is, Who is to determine what is the 
law of the State? A question arises upon the con- 
struction of the statute of a State, or upon a rule of 
practice in a State, or upon a commercial contract 
made in a State, or in a great variety of other cases; 
who is to decide ultimately what is the law of the 
State upon that particular question arising in that 
case? Well, you would naturally say the Supreme 
Court of the State, which has been intrusted by the 
constitution of the State with the ultimate decision 
of such questions, should be the tribunal to decide 
ultimately what the law of the State ia upon any 
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particular question ; and that is in general true. 
The question being what the law of the State is 
which is to be administered in a particular ease, if 
there can be found in the deciBiona of the highest 
court of that State, intrusted with the construction 
of its statutes and the interpretation and application 
oE its common law, a well-settled rule, in general 
that is to be deemed the law of that State. But then 
it has been found, or supposed to be found, that on 
some subjects there has been such unsteadiness in 
the decisions of the State courts that the Supreme 
Court of the United States haa been forced to adopt 
certain views in regard to the decisions of the high- 
est courts of the State, when they come to be ap- 
plied in the courts of the United States, to ascertain 
what the State law is ; and therefore it cannot be 
said to be a universal rule, that, because a question 
has been settled by the Supreme Court of a State, 
the decision will be adopted by the courts of the 
United States; and I now propose to indicate to 
you the different classes of cases in which it is 
understood that the decisions of the State courts are 
final and binding upon the eouita of the United 
States concerning what is the law of the States, 
and those in which they tave not been considered 
to be final and binding. 

In the fii'st place let me refer you to the case of 
Webster v. Cooper, 14 Howard, 488, in which it is 
said : — 
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" The thirty-fourth section of the Judiciary Act, sb 
well as tlie rule of general jurisprudeuce as to the op- 
eration of the lex loci upon titles to land [that is the 
subject of inquiry here] , requires us to determine 
this case according to the law of the State of Maine. 
In ascertaining what that law is, this court looks 
to the decisions of the highest court of that State ; 
and where the question turns upon the construction 
to be given to the constitution of the State, and 
we find a construction made by the highest State 
court very soon after the constitution was formed, 
acquiesced in by the people of the State for nearly 
thirty years, and repeatedly confirmed by subse- 
quent judicial decisions of that court, we cannot 
hesitate to adopt it and apply it to this case, to 
which, in our judgment, it is justly applicable. 
The question has usually been concerning the con- 
struction of a statute of a State ; but we think 
there is no sound distinction between the construo- 
tion of a law enacted by the legislature of a State, 
and the construction of the organic law ordained 
by the people themselves. The exposition of both 
belongs to the judicial department of the govern- 
ment of the State, and its decision is final and bind- 
ing upon all other departments of that government, 
and upon the people themselves until they see fit 
to change their constitution, and this court receives 
such a settled construction as part of the funda^ 
mental law of the State." 
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Tliia, as you perceiye, is in reference both to the 
construction of State statutes and constitutional 
qnestions; the one being enacted by the legisla- 
ture and the other by the people. You will 
find occurring in the course of this passage 
which I have read to you a reference to a de- 
cision made by tlie Supreme Court of the United 
States, that in the exposition of State statutes and 
of the constitutions of the States, the Supreme 
Court of the United States follows the decisions 
of the highest courts of the State ; and the same 
rule has been applied by the Supreme Court to ques- 
tions concerning land, — real property in a State ; 
and if you will refer to the case of Jackson v. Chew, 
12 Wheaton, 167, you will find the rule there 
stated, that whenever there is a well-considered de- 
cision by the Supreme Court of a State concerning 
title to lands, that will be received a& the official 
and final exposition of the law of the State upon 
that question. The question in Jackson v. Chew 
was whether the statute of uses existed, and should 
be applied, in the State o£ New York, I think it 
was; and the highest courts of the State of New 
York having decided that the statute of uses did 
exist there, although not enacted, — existed as part 
of its common law derived from the statute of Henry 
the Eighth, brought over by those who settled the 
State, that rule would be applied by the Supreme 
Court of the United States, just as it would be ap- 
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plied by the Supreme Court of New York if the 

same question arose the re. ^ 

We now come to a. different class of caaea, and the 
first of them is, cases which turn upon questions of 
commercial law and general jurisprudence. You can 
easily perceive the distinction between this class of 
cases, — the exposition of the statutes and of the con- 
stitution of a State, and the decisions of the highest 
court of a State concerning the rules of real property 
in the State, and questions of commercial law and 
general iurisprudence; and on these questions the 
courts of the United States do not hold themselves 
bound by the decisions of the courts of the States, 
where they are trying cases that do not belong any 
more to the jurisprudence of that particular State 
than they do to the jurisprudence of any other State. 
They are questions whicih belong to the general law 
of all States and of the commercial world, and there- 
fore the Supreme Court of the United States holds 
itself to be competent to decide these questions as 

I [On this class of qoestiona, where the constniction of State stat- 
qUb aJTecting the title to landa is to be Hscvrtained, the Supreme 
Court of the Unitfld States fnllowi the kal doclsiou of the Supretue 
Court of the Stata, Tovmxnd v. Todd, 1 Otto, i52. But in any 
ease, there must be a real and direct conatniction of a Stata statute 
by tha Statfi court. If the decision of the State court whb inada 
upon general piinciples, and is not a declaration that the statute so 
declares the law, the SupronK! Court of tha United States will follow 
its own constniction of the law. Town iff Veaia v. Muniixb, 2 
Otto, 404. —See Note at the end o( this Lecture, on 
of State Statutes. 
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they conceive they are required by principle to be 
decided. 

As a statement of this view I will refer you to a 
short passage found in the ease of the Gloucester 
Ins. Co. V. Younger, 2 Curtia's Circuit Court R. 322, 
as a convenient mode of turning your attention to 
the authorities on that subject. 

"This. being a question not of mere local mu- 
nicipal law, but arising under the law merchant, 
though thia court must consider with unaffected re- 
spect the decisions of that court [that is, the Su- 
preme Court of Masssachusetts] on this question,- 
yet they are not binding on-our judgments, and we 
have no right to conform to them when we believe 
they.do not announce the true rule. This is the 
settled doctrine of the Supreme Court of the 
United States, and has been frequently applied 
in this court," — and then the decisions are cited, 
and are brought into convenient proximity, so you 
can turn to them if you wish. This doctriiie'waa 
first announced authoritatively and explained in 
the case of Swift v. Tyeon, 16 Peters, 1; but it ia 
stated with sufficient distinctness in the passage 
which I have read to you from 2 Curtis's Circuit 
Court Reports. 

There is another subject upon which the Su- 
preme Court of the United States does not hold it- 
self bound, and of course the Circuit Courts of the 
United States also, by the decisions of the State 
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courts. You are aware that, under the Constitu- 
tion of the United States, a State is prohibited from 
passing any law which impairs the obligation of a 
contract. Now the question whether there is a 
contract or not is a question arising under the laws 
of the State where the contract is supposed to have 
been made ; and if the State courts were authorized 
to decide that question finally, you will readily see 
that this power of revision which resides in the 
Supreme Conrt of the United States to determine 
whether the State law has impaired the obligation 
lof a contract would be of very little utility, because 
it would be only for the State court to decide there 
was no contract, and that would be an end to the 
question. Therefore it has been held by the Su- 
preme Court of the United States, that the question 
whether there is a contract is a question for them 
finally to decide ; and the decision of a State court, 
that upon the facts and upon the law of the State 
there was no contract, is not binding upon the Su- 
preme Court of the United States, That is the 
doctrine of the court announced in the case of Ohio 
Zife and Truit Company v. Debolt, 16 Howard, 432, 
433. I have not the book before me, but you will 
find by looking at that passage that the Chief Jus- 
tice who gave that opinion says that it is the duty 
of the Supreme Court, in the first place, to determine 
whether there was a contract, and, second, to decide 
whether the law of the State complained of vio- 
lated the obligation of that contract. 
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Another class of cases in whicli the decisions of 
the State courts have been, held not to be final baa 
arisen out of changes in their decisions ; and per- 
haps I can make that plain to you better by stating 
a particular case in which the question arose, and 
concerning which there has been a great deal of 
litigation, which has finally resulted in the settle- 
ment of the principle which I will announce. The 
State of Iowa authorized its municipal bodies, its 
cities and its counties, to issue bonds to iiid in the 
construction of raUroada. The bonds were issued 
and sold in the market, were taken in good faith 
by those who had occasion to invest capital, or who 
were induced by other reasons to take the bonds, 
and the question arose whether that was a constitu- 
tional act, authonzing those municipal bodies to 
issue these bonds. It was held by the Supremo 
Court of the State that it was a constitutional act. 
Thereupon the sale of the bonds proceeded, and, 
under the authority of this decision, confiding in 
its soundness, very large amounts of these bonds 
were issued. They finally became very burdensome 
to the people of Iowa and those communities that had 
issued them, and there was a great change in the 
popular sentiment of the State ; and in consequence 
of that, their judges being elective, new judges 
were elected, and a different decision made, — that 
the legislature of the State had no constitutional 
power to authorize the cities and towns and counties 
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to iBHue those bonds. The question came before 
the Supreme Court of the United States, whether 
these bonds were valid, and these more recent de- 
cisions were relied upon to show that, by the law of 
Iowa, the legislature had no eonatifcutional right to 
authorize these corporations to issue these bonds. 
The court, however, decided that, inasmuch as at 
the time when the bonds were issued there was a 
decision of the highest court of that State that this 
constitutional authority did exist, no subsequent 
decision could a£Eect the validity of those bonds, 
and therefore they must be held to be valid. This 
decision you will find in the case of Gelpeke v. 
Dubuque, reported in 1 Wallace, 175. Perhaps 
I may profitably read to you a abort passage 
which states the doctrine upon which the court 
finally settled, and to which they have ever since 
adhered, under great opposition, for the interests 
involved were so large and so important that the 
subject has frequently been brought before the 
court ; and the doctrine which I will read to you. 
is what the court has ever since adhered to, and 
what I suppose to be now the law. 

The judge who delivered the opinion, Mr, Justice 
Swayne, says : — 

" The late case in Iowa, and two other cases of a 
kindred character, also overruling earlier adjudi- 
cations, stand out, as far as we are advised, in un- 
enviable aoHtude and notoriety. . . . He 
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may regard the late case in Iowa as affecting the 
future, it can have no. effect upon the past." 
Now be comes to what the true rule is : — 
"The sound and true rule is, that if the contract, 
when made, was valid by the laws of the State, a^ 
then expounded by all departments of the govern- 
ment, and administered in its courts of justice, its 
validity and obligation cannot be impaired by any 
subsequent action of legislation or decision of its 
courts altering the construction of the law. The 
same principle applies where there is a change of 
judicial decisions as to the constitutional power of 
the legislature to enact the law. To this rule, thus 
enlarged, we adhere; it rests upon the plainest 
principles of justice. It is the law of this court. 
To hold otherwise would be aa unjust as to hold 
that rights acquired under a statute may be lost 
by its repeal. The rule embraces this case." 

There is an earlier case which was the foundation 
of this one, — the same I referred to under the other 
head, — reported in 16 Howard, 432,^ where there ia 
an opinion delivered by Chief Justice Taney, which 
states with great clearness the ground upon which 
the Supreme Court is obliged to disregard this change 
of decision in the State courts in regard to State 
statutes or State constitutions, when it affects the 
obligation of contracts made under the faith of a 
different interpretation by the courts of the State 
at the time when the contract was entered into. 
J OKio U/c OTui TTV4t Co. y. DelmU. 
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I believe that is all, gentlemen, ivhich I need say 
upon the subject of the sources of jurisprudence. 
To decide cases at law in the courts of the United 
States, — civil cases, — you go to the law of tbe 
State, just as you would if you were to try the ease 
in the highest court of that State; and, except in 
the class of cases to which I have adverted, — that 
is, commercial cases, and cases depending upon gen- 
eral jurisprudence, and questions concerning con- 
tracts, their existence, their validity, and questions 
concerning the authority to make contracts, arising 
out of the constitutLou or laws of the State chan- 
ging after tbe contracts were made, — with these 
exceptions, I think, you may take it to be true, if 
you can arrive at tbe law of the State as it would 
be administered in its own tribunals, you arrive at 
tbe same time at the law which would be admin- 
istered in the trials of civil cases at common law in 
the courts of the United States. But it is very- 
much otherwise when you come to the administra- 
tion of equity law. Tbe eleventh section of the 
Judiciary Act confers upon the courts of tbe United 
States jurisdiction to try all suits of a civil nature 
at common law or in equity.^ In other words, it 
confers upon the Circuit Courts of tbe United States 
a general equity jurisdiction ; and tbe same inquiry 
arises here as in reference to the common-law soita, 
Whence are tbe courts of the United States to derive 
' [Be-enact«d in § 029 of the Hevised Statutes.] 
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their rules of deciaion ? The thirty-fiftli section, 
which I have read to you, applies to trials at com- 
mon law only ; it has no reference to equity pro- 
ceedings. Now, whence are the Circuit Courts, in 
the administration of this general equity jurispru- 
dence, to derive their rules of decision ? The answer 
is, they are to derive them from the equity law of 
England. At- the time when the Constitution was 
formed, this distinction between law and equity, as 
known in the country from which our ancestors 
came, was recognized by the Constitution ; and the 
courts of the United States have uniformly held 
that the rules of decision in equity cases were the 
same in all the States, and they are the equity law 
which we derive from England. In the case of 
JVeues V. Scott, 13 Howard, 272, there is a passage 
which I will read to you, (and the authorities are 
there cited also,) which expresses this doctrine. 

The counsel for one of the parties, in arguing 
this case, produced a decision of the Supreme Court 
of the State of Georgia, made between tlie same 
parties concerning the same subject-matter, but 
which was not binding as a bar, and could not be 
pleaded as a bar, for technical reasons, which it is 
unnecessary to advert to now; and they insisted 
— the question arose between citizens of the State 
of Geoi^ia and citizens of some other State, and 
the contract in question, a marriage contract, was 
made in Georgia — that the decision of the highest 
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court o£ that State was binding as a preceiJent ; 
but the Supreme Court decided otherwise. They 
first state the nature of the questions, and show 
that the queatjona were questions of trust, — of the 
extent and nature of the trust declared by the 
marriage settlement, — and that they belonged to 
genei-al jurisprudence, and not to the law of 
Georgia any more than to the law of England or 
any other State; and then they proceed in this 
way: — 

"Such being the nature of the question, we do 
not consider this court bound by the decision of the 
Supreme Court of Georgia. The Constitution pro- 
vides that the judicial power of the United Statea 
shall extend to all cases in equity arising between 
citizens of different States, Congress has duly con- 
ferred this power upon all Circuit Courts, and, among 
others, upon that of the District of Georgia, in 
which this bill waa filed, and the same power is 
granted by the Constitution to this court as an ap- 
pellate tribunal." 

Now comes the principle which it ia desirable 
you should bear in mind : — 

" Wherever a ease in equity may arise and be 
determined under the judicial power of the United 
States, the same principles of equity must be ap- 
plied to it, and it is for the courts of the United 
States, and for this court in the last resort, to decide 
what those principles are, and to apply such of 
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im to each particular case as they may find justly 
applicable thereto. These principles may make 
part of the law of a State, or they may haye been 
modified by its legislation or usages ; or they may 
never have existed in its jurisprudence. lustances 
of each kind may now be found in the several 
States ; but in all the States the equity law recog- 
nized by the Constitution and by acts of Congress, 
and modified by the latter, is administered by the 
courts of the United States, and, upon appeal, by 
this court." 

That is, it is one uniform system throughout the 
whole United States, — the same in Massachusetts 
as in Georgia or California ; and, !n general, the 
sources of that law are to he found, first, In the de- 
cisions of the Supreme Conrt of the United States ; 
second, in the decisions of the Circuit Courts as re- 
ported in the reports of the Circuit Courts ; and 
lastly, and perhaps I ought to say mainly, in the 
equity law of England, to which, as you know, you 
have constant reference in studying this subject; 
and whatever may have been the modifications 
made of the English equity law in the different 
States by statute or by custom, they have no effect 
in the courts of the United States. 

Another department of jurisdiction, as you know, 
is the admiralty law. It is administered on ap- 
peal in the Circuit Courts of the United States, 
bat not by any original jurisdiction except to 
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some small extent, — notliing sufficient to be 
noticed. In some things arising out of the slave- 
trade they have an original jurisdiction, but it 
is of no importance in practice. The original 
jurisdiction in admiralty cases may be said to be 
exclusively in the District Court of the United 
States ; and therefore it is, when I come to speak c£ 
that court, that I shall apeak of the admiralty juris- 
prudence and practice and methods of pleading. I 
might say here in passing, however, that the juris- 
prudence which is administered both in the District 
Court, and on appeal in the Circuit Court, 13 the 
maritime law of the world. It is not any particular 
municipal system of law. Of course, it has been 
modified to some extent by statutes of Congress, 
which I shall notice when I come to discuss that 
part of the subject, but the modifications are com- 
paratively unimportant, and aEEect but a small part 
of the subject. 

Besides having tbe necessary rules of decision, 
which are commonly termed the juiisprudence, o£ 
the court, the court must have rules of pleading and 
practice in order to bring the subjects of the differ- 
ent suits regularly before the court in a manner to 
be dealt with and disposed of conveniently and with 
sufficient certainty. Now, to follow out the same 
division which I have already indicated, and which 
is a natural and necessary division, we will begin 
with the practice and mode of pleading at law; and 
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upon tkat, before the lat of June, 1872, it might 
have been — I suppose would have been — neces- 
sary for me to say not a little. But by tbis act of 
the 1st of June, 1872, in its fifth section, Congress 
has remitted this whole subject to the laws of the 
States ; so that all I can say upon that matter la, 
that under this act of the 1st of June, 1872, which 
is found in 17 Statutes at Large, 197, you must learn 
what the practice and pleading and the mode of 
proceeding in the State courts is, and then, accord- 
ing to this law, if it should remain in force, you will 
know the laws that are applicable in suits in the 
United States courts. The reason why I intimate a 
doubt whether this law will be allowed to stand is, 
that the practice, pleading, and the forms and modes 
of proceeding in the State courts, in other than 
equity and admiralty causes, — for it applies only 
to the common law, — are really not adapted to the 
courts of the United States. For instance, in the 
State of Massachusetts we have departed as little 
from the old modes of proceeding at the common 
law, both in pleading and practice, as in any State, 
with some few exceptions, where they still retain 
the common-law modes of proceeding, and far less 
than they have in most of the States. When a case 
goes up from the Superior Court in Massachusetts 
to the Supreme Court, it goes up on the question of 
a new trial. It does not go on a technical writ of 
error. The necessities of the two modes of pro- 
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ceeding are totally different ; and therefore, in my 
judgment, even the Massiichusetts system woiJd 
throw things into coufusion if it should be applied 
to carrying cases from a Circuit Court to the Su- 
preme Court of the United Statea, In some of the 
other States there is very much more looseness of 
proceeding, aiid the difficulties arising out o£ that 
loosenesa would be found, I think, to be insuperable. 
There is another difficulty in this law, and that is, 
it says, " the practice, pleadings, and forms and 
modes of proceeding, in other than equity and ad- 
miralty causes, in the Circuit and District Courts of 
the United States, shall conform as near aa may be 
to the practice, pleadings, and forms and modes of 
proceeding existing at the time in like causes in 
the courts of record of the State." 

" Existing at the time." So that if the legis- 
lature of a State should alter, after the Ist of 
June, 1872, its own forms and modes of proceed- 
ing and practice and pleading, according to this 
law, that would go into effect in the courts of the 
United States, whatever alterations the State 
legislatures might make. Now, the State legis- 
latures have not, under the Constitution of the 
United States, any power to legislate respecting 
the practice, pleading, and modes of proceeding of 
the courts of the United States. They are entirely 
removed from their authority ; and it is perfectly 
cleat that Congress cannot confer on the legisla- 
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tureB of the States any authority to legislate for 
the United States courts. There is a case in 12 
Howard, 151, where that subject came under the 
consideration of the Supreme Court, and it was 
held that Congress could not confer on, a State 
legislature any power to make laws on a suhject 
which was committed to Congress exclusively ; and 
it is committed to Congress to make laws for the 
practice of its own courts. That seems to me to be a 
great defect in this law. And that, and the practical 
difficulty which I have pointed out, I should think, 
would be likely to lead to a modification of it. The 
reason, I iinderatand, why it was passed, — -at least, 
the reason assigned by the gentleman who had most 
to do with its passage, — was, that the practice of the 
courts of the United States was a sealed book to all 
young men, — to those who were trying to enter 
the profession, and to do their duty in it. Well, as 
I stated to you at the commencement of these Lec- 
tures, that was true ; and so are all other hooka 
sealed until they opened. The only way is to open 
them, and find out what is in them. It is, in other 
words, an attempt to make things easy; but in 
making them easy, I think, great confusion will be 
likely to be introduced.^ 

In reference to the practice in. equity, the act of 
August 23, 1842, found in 5 Statutes at Large, 517, 

> [The fifth lection or tho Act of June, 1, 1S72, is re-enacted in 
S SH of the lUvifed Statutes.l 
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authorizea the Supreme Court to make rules for 
the practice in equity. Under that authority, a 
body of rules has been made by the Supreme Court, 
and the practice of the Circuit Court is conducted 
in conformity with those rules. And the ninetieth 
rule makes provision that, if the preceding rules 
are found insufficient to govern a particular case 
or question which arises, the court will follow, as 
nearly as may be, the practice in the High Court 
of Chancery in England. So in looking into 
these rules, which are printed under the author- 
ity of the court, and are to be found in Mr. Phil- 
lips's recent book on the practice of the Supreme 
Court, if you should find a case which was not 
within them, you naust resort to the practice of 
the High Court of Chancery in England, which 
you will find exhibited in Mr. Daniell's book, and 
in other books on that subject.^ 

There are one or two points which I should like 
to call your attention to before the termination of 
this Lecture, which are of a special character, and 
which do not seem to fall under any general head. 
I think you will a^ee with me when I say that 
this whole subject is one which cannot be reduced 
to any scientific, or scarcely to any lexical form. 
It is special, and depends, so to speak, upon many 
contingencies which grow out of the peculiar re- 

• [§ 917 of tbc Eoviaocl Statutes repeats the provisions of the Act 
of Aug. 23, 1S12.] 
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lations of the State govemnienta and the United 
States government. It is fragmentary and irregu- 
lar in its character. I have endeavored, as well 
as I could, to reduce it to a logical form, but 
there are two or three special things which I 
ought to mentioii before quitting this part of the 
subject. 

There la an act of March 8, 1865, found in 13 
Statutes at Large, 601, §4, which authorizes the 
judges to try the facts in a common-law case with 
the consent of the parties ; and this authority has 
been found to be of considerable importance in 
practice .1 

The seventeenth section of the Judiciary Act, 1 
Statutes at Large, 83, authorizes the Circuit Court of 
the United States to gi-ant new trials where, accord- 
ing to the rules of tlie common law, they should be 
granted,^ But I ought to mention in connection with 
that, that the refusal of the Circuit Court to grant a 
new trial is no ground for a writ of error ; because 
the application for a new trial is an appeal to the 
discretion of the court, A new trial may be granted 
or may be refused, not in accordance with the strict 
principles of law, but because the court finds, or ia 
satisfied, that justice has or has not been done in 
the case ; whereas on a writ of error the court can 
decide only in conformity with strict principles of 

' [This provision is cootinued by g 649 of the Revised Statutes.] 
' [Bfpeftted in g 726 of the Reriaed Statutes.] 
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law. If the record allows tbey have been admin- 
istered in the court below, then the judgment is to 
be affirmed ; if they have not been administered, 
the judgment ia to be reversed ; although the court 
may he of opinion, perhaps, that strict justice waa 
done, or waa not done, in a particular case. In the 
one class of cases it is simply a question of strict 
law; into the other an element of discretion enters, 
and therefore it is held there is no writ of error 
upon the refusal of a new trial, or for granting a 
new trial. 

The courts of the United States have no power 
to grant a motion for a nonsuit. They must submit 
every common-law case to a jury. But then that 
is rather a matter of form, because they have power, 
when the plaintiff has exhibited all his evidence, to 
receive a motion to instruct the jury that the evi- 
dence will not warrant the jury in finding a verdict 
in favor of the plaintiff ; it being considered by the 
Supreme Court to be a question of law whether all 
the evidence exhibited will warrant the jury in 
finding a verdict for the plaintiff, and if the judge 
gives or refuses that instruction, it is ground of a 
writ of error. But then it must be borne in mind, 
that if there is any evidence exhibited by the plain- 
tiff which would or might, in the judgment of the 
jury, tend to support the claim of the plaintiff, — any 
evidence, no matter whether the judge would find 
that to be sufficient or not, — he must submit it to 
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the jury ; so that the only case in which a judge can 
instruct a jury that the evidence exhibited does not 
warrant them in finding a verdict for the plaintiff 

the same case where he -wonld order a nonsuit. 

ia therefore merely a different mode of proceed- 
ing, arising out of some conception which the early 
udgea had, that the Constitution having provided 
tor a trial by jury in all eases at common law, 
rhe jury must somehow pass upon the question 
under auch an instruction as I have spoken of ; 
and if they find a verdict for the plaintiff contrary 
to the instruction, the judge is bound to set it aside, 
and he has power to set it aside. If the jury are 
fouud to be contumacious to that extent, the judge 
would take the matter into his own hands, and 
set the verdict aside, and order a new trial with the 
expectation of finding a jury that would be reason- 
able. 

You will find this subject discussed, and it is worth 
your while to look at the case, in 10 Wallace, 655,' 
I have referred you there to a dissenting opinion, 
but whether the dissent was right or wrong is of no 
consequence. The authorities that are there cited 
upon this subject are unquestionably correct. If 
you look at page 655, you will find a collection by 
the judge of the authorities upon the question, what 
is meant by no evidence which would warrant a 
verdict, — whether a mere scintilla of evidence would 
warrant a verdict, or whether it must be something 
' iftrchani^ Bank v. Sialt Bank. 
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that a reasonable man could regard and be gor- 
eroed by. 

It often becomes a matter of great importanci 
stay an execution, as you may readily suppose. If 
a judgment has been obtained in a Circuit Court of 
the United States, the plalntifF has a right to an ex- 
ecution, and to obtain Ms money or his other satisfao- 
tion, whatever it may be ; but if it is a case where 
there may be a writ of error or an appeal, then it 
is reasonable, and is provided for by law, that, on 
giving proper seeurity, the plaintiff in error or 
the appellant shall be enabled to supersede that 
judgment temporarily, until the higher court can 
pass upon the question, and say whether it ia cor- 
rect or erroueons. This subject is provided for 
by the twenty-third section of the Judiciary Act, 
which provides that, within ten days after the judg- 
ment is rendered, the necessary steps should be 
taken to supersede the execution, and the principal 
step is to give security to prosecute the appeal or 
the writ of error, and to abide by the judgment of 
the court above. This time of ten days was enlarged 
by the act of June 1, 1872, in its eleventh section, to 
sixty days j so that now opportunity is given to the 
defendant or plaintiff, where there is a judgment 
against him, to stay the execution by giving the 
necessary security, and taking the other necessary 
steps, at any time within sixty days of tlie rendition 
of the judgment.^ 

] [Sea S 10O7 of the Revised Statutes.] 
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[A QL'EBTioN may arise i 
xneen, whether a, State atat 
State, aetuaUy exists. This 
by the court, without the 



court of the Uniteii Ststea, and had 
, pleaded or cited as a law of the 
. judicial question, to be determined 
of a juiy, although it may in 



form arise as a qnestion of fact. The question of the exiatence of a 
statute is, like the cottatnictioQ nf aa admitted statute, a question 
of what the law of the State is on a particular subject ; and the rule 
which ia followed in the Supreme Court ol the United States is to 
adopt the dociuoD of the State coart on the existence of the atat- 
uti!, when the State court has passed upon it. Thus, where the 
Constitution of the State of Illinois mode it necessary to the validity 
of a statute that the legislative journals should ihow that it was 
passed by a majority of all the members elect in eai^h bouse of the 
Oeneral Assembly, and the Supreme Court of the State had held 
that nndec it a sujiposed atatuto tad never beeo conatitutioQallj 
enacted, the Supreme Court of the United States held in coofanuity 
with the State Llecision. Ajid it was also said that, if the State 
court had not passed upon the validity of the stutute, it woold 
have been the duty of a court of the United States t<i give the some 
construction and effect to the Constitution of Illinois, because, in the 
absence of a decision by the State court, the federal courts are 
bound to take judicial notice of the pronaious of a State constitu- 
tion. Tovm 0/ Soulh OUaica r. FOrkmi, i Otto, 200.] 
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Eulfls of Evidence in Civil Cases. — Ckunpatency of Witnessei. — 
Process to compel Attendance of Witnesses. — Crosa- Examina- 
tion. ~ Rules for the Examination of Witneasea in Eqnil^ siid 
Admiralty. — Depositions taken de beae esie. — CommiEBiona to 
take Testimony. — Notice to the Opposite Party. — ProdHction 
of Books and Papers. — Formation of Qrand and Petit Juries. 
— Chnllengea of Jurors. — Defeota in Indiotmonta. — Verdicts of 
Gnilty for Offences ot a leas Grade than, that charged in the In- 
dictment. — Yerdicta ogainiit part of Joint Defendants Bules 

of Evidence in Criminal Cases. — Concurrent Jnriscliction. ~~ 
Exclusive Jurisdiction. — Limits of State Jurisdiction. — Patent 
and Copyright Cases. — Trade Marks. 

In the last Lecture, gentlemen, I brouglit before 
you, for consideration, the rules of law by which 
the courts of the United States are governed in 
exercising their jurisdiction upon certain eubjecta. 
I now advance to other subjecta which it is neces- 
sary they should find rules of law to govern. And 
the first subject to which I ask your attention, 
under this head, is that of evidence. What are the 
rules of evidence which govern the Circuit Courts 
in trials either at law, or in equity, or admiralty? 
The original rule, so far as regards trials at law, 
was prescribed by that thirty-fourth section of tha 
Judiciary Act to which I have had occasion sev- 
eral times to ask your attention, as follows : — 
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" The laws of the eeveral States, except where 
the Constitution, treaties, or statutes of tbe United 
States shall otlierwiae req^uire or provide, shall be 
regarded as rules of decision in trials at common 
law in the courts of the United States, in cases 
where they apply," 

And it has been held, although it is not neces- 
sary for me to refer you to the decisions, — it has 
been held by the Supreme Court of the United 
States, as well as repeatedly on the circuits, that 
this applied to, and included, rules of evidence, as 
well as other rules of decision ; so that, under tliis 
section, the laws of the States concerning evidence 
were the laws of the courts of the United States. 
And that remains true to this time, except so far 
as those rules of evidence, prescribed by State laws, 
have been modified by acts of Congress ; and to 
those acta of Congress, or what amounts to the 
eame thing, to the rulea made by the Supreme 
Court under the authority of acts of Congress, I 
will now ask your attention. 

The first question which arose was, whether these 
State laws apply in equity and admiralty, as well as 
in triala at common law. And it was held they 
did not; and therefore the English rules of evi- 
dence in equity, and the rules in admiralty, which 
are derived either from England or from a wider 
survey of admiralty law, were those which were 
practised on in equity and admiralty in the courts 
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of the United States down to the time when Con- 
gress passed aii act found in 12 Statutes at Large, 
588. It is a short act, and I will read it. The 
date of it (and perhaps it would be well for you 
to observe the date) ia the 16th of July, 1862. 

" The laws of the State in which the court 
shall he held shall be the rules of decision as to 
the competency of witnesses in the courts of the 
United States, in trials at common law [it was so 
before at common law], in equity, and admiralty." 

So that, by this statute, the same rules were to be 
applied in equity and admiralty as at the common 
law, so far as regarded the competency of witnesses. 

But Congress apparently was not satisfied to 
have the laws of the State, as to the competency of 
witnesses, continue to be applied ; and therefore, 
in 13 Statutes at Large, 351, § 3, they passed 
another act which, curiously enough, you wilt find 
is a clause in an appropriation bill, and it has no 
connection whatever with what goes before or what 
comes after. It is a proviso to a section in an 
appropriation bill, in regard to the appropriation 
of the sum of one hundred thousand dollars for the 
trial and punishment of persona engaged in coun- 
terfeiting treasury notes: "Provided, That, in 
the courts of the United States, there shall be no 
exclusion of any witness on account of color, nor 
in civil actions because he is a party to, or inter- 
ested in, the issue tried." 
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That swept away, absolutely and entirely, all 
objections to witnessea, either because they had an 
interest in the subject, an interest in the question 
to be tried, or because they were parties to the 
suit. That was very haaty legislation, undoubted- 
ly, as you might infer from the place where you 
find it ; and Congress was obliged, afterwards, to 
modify it, which they did in the same book, 13 
Statutes at Large, 533; — 

" That the third section of an act, entitled ' 
act making appropriations for sundry civil expenaea" 
of thegoverument,' &c., be, and the same hereby is, 
amended by adding thereto the following proviso : 
Provided, further, That in actions by or against 
executors, administrators, or guardians, in which 
judgment may bo rendered for or against them, 
neither party shall be allowed to testify against the 
other as to any transaction with, or statement by, 
the testator, intestate, or ward, unless called to tes- 
tify thereto by the opposite party, or required to 
testify thereto by the court." 

This was intended to protect those who were ii 
interest behind executors, administrators, or gua>J 
dians from testimony given by surviving parties 1 
when the real opposing party was decea: 
when he was so removed from the controversy that 
he could not be expected to testify as a witueas, 
And, therefore, it makes this very proper provision : 
*^That neither party shall be allowed to testify 
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against the other as to any transaction with, or 
statement by, the testator, intestate, or ward, un- 
less called to do so by the opposite party or re- 
quired to do so by the court." Precisely what is 
meant by being " required to do so by the court," 
it is difficiilt to see. There was a case in this Cir- 
cuit before Mr. Justice ClifEord and Judge Lowell, 
some years ago, of very great interest and magni- 
tude, in which they held, that they would not make 
an order to examine a plaintiff in equity respect- 
ing any transactions with a deceased person, except 
in conformity to the laws of the State, — that they 
would follow these. And in that case they excluded 
the evidence ; and that exclusion was fatal to the 
plaintiff's claim, because she had no evidence, ex- 
cept her own, as to the material point involved in 
the case, which depended upon her conversations 
and agreements with her deceased aunt. Whether 
that decision will be followed, — whether the anal- 
ogy between the State laws and the orders which 
the court may make in its discretion, if it has dis- 
cretionary authority, — ^ is a subject on which I have 
no opinion. 

Now, that is the present state of the law as to 
the competency of witnesses. Parties in civil cases 
are competent in the courts of the United States, 
as witnesses, to every subject, and on every topic, in 
which they could be witnesses if they were disin- 
terested, except conversations and transactions with 
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a deceased person, or with a ward who ia repre- 
Bented by a guardian.' 

The fifth section of the present Practice Act, 
which I have so frequently referred to, although it 
adopts the laws of the State as to practice, plead- 
ings, and forma and modes of proceeding, in other 
than equity and admiralty causes, in the Circuit 
and District Courts of the United States, has a 
proviso, " That nothing herein contained shall alter 
the rules of evidence, under the laws of the United 
States, and as practised in the courts thereof." 
So that these acts of Congress, to which I have 
referred you, give the present law as to the compe- 
tency of witnesses.' 

It is material to observe what means are provided 
by Congress to compel witnesses to testify. In the 
act of March 2, 1793, found in 1 Statutes at Large, 
335, it is provided : — 

" Subpcenas for witnesses, who may be required 
to attend a court of the United States in any dis- 
trict thereof, may run into any other district ; pro- 
vided that, in civil causes, [it is limited, you per- 
ceive, to civil causes, — in criminal causes it may 
run anywhere,] the witnesses living out of the dis- 
trict in which the court is holden do not live at a 



i [See § 8E8 of the Revised Stfltutes, in wluuh the statutes ubovB 
died have been consolidated,] 

" [1 6 of tha Practice Act of 1872 ia re-enacted in § 914 of the 
Berised Statutea, with the omission of the proviso.] 
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greater distance than one hundi-ed miles from the 
place of holding the same." ^ 

So that subpcenas ai'e issued by the clerks of the 
Circuit and District Courts to compel witnesses to 
attend from any part of the district in which the 
court is held, and fi'om any other district, provided 
the witness ia not required to travel more than one 
hundred miles. 

In other respects tlian these I have noticed, you 
may consider that the laws of the State in respect 
to evidence govern in courts of the United States. 
There are some small differences in their practice, 
— so small that it ia hardly worth while to notice 
them. 

There ia one, however, of considerable impor- 
tance. Generally, in the practice of the Stat« 
courts, it is admissible to cross-examine a witness 
on any subject winch is pertinent to the issue, 
whether ho was examined in chief on that topic or 
not ; but it was settled a great while ago, by the 
Supreme Court, that the strict English practice in 
respect to cross-examination prevailed in the Federal 
courts ; that a witness could be cross-examined only 
upon subjects on which he was examined in chief, 
and if the opposite party desired to examine him 
on other independent topics, although relevant to 
the issue on trial, he must call him as his witness 
and examine him in chief ; and that has been 
' [KeTiaed Statutes, §878.] 
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the practice, so far as my personal knowledge ex- 
tends, in all the coui-ts of the United States. 
Whether this recent act, which provided that the 
practice, pleadings, forms, and modes of proceeding 
shall conform to the laws of the States, would reach 
that, perhaps may be doubtful; but my own im- 
pression is that it does not, because the proviso is, 
'• That nothing herein contained shall alter the 
rules of evidence under the laws of the United 
Statea," and I take the mode of croaa-examination 
of a witness to be one of the rules of evidence, bo 
that, I suppose, it still remains true that, in the 
courts of the United Statea, you cannot cross-ex- 
amine a witness on any topic upon which he was 
not examined in chief. 

The next inquiry is, What is the mode of proof 
in equity and admiralty? The original provision, 
found in the thirtieth section of the Judiciary Act, 
1 Statutes at Large, 88, is, " That the mode of proof 
by oral testimony and examination of witnesses in 
open court shall be the same in all the courts of 
the United States, as well in the trial of cauaea in 
equity and of admiralty and maritime jurisdiction, 
as of actions at common law." 

But in 1842 Congress passed an act, which is 
found in 5 Statutes at Large, 517, which author- 
izes the Supreme Court of the United States to 
make rules concerning evidence in the courts of the 
United States. It is a very broad power, not lim- 
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ited at all. It confers upon the Sapreme Court of 
the United States unlimited jurisdiction over the 
subject of rules of evidence, among other things, 
in the courts of the United States. And from 
time to time, since that, the court has made rules 
on the subject of the mode of proof. It is not 
necessary to ask your attention to any of the early 
rules which are superseded ; but one was made at 
the December term, 1861, which you will find pub- 
lished among the rules of practice of the courts of 
equity in the United States, in which this whole 
subject is covered ; and although this thirtieth 
section of the Judiciary Act had said that the mode 
of proof in all the courts should be the same, and 
that witnesses should be produced and examined 
in court, under this rule, in equity and admii-alty 
cases the witnesses are to be produced before an 
examiner, and esamined and cross-examined, so 
that their evidence goes upon the record; and in 
cases of appeal from the District Court in Admi- 
ralty to the Circuit Court, and thence to the Su- 
preme Court, in case of an appeal from the Circuit 
Court to the Supreme Court, or in a case in equity, 
the evidence all goes up as part of the record ; and 
the questions of fact as much as the questions of 
law are reconsidered by the appellate court. It is 
not necessary for me to read this rule. It covers 
the whole subject, — provides for compelling the 
attendance of witnesses, for the mode of their 
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examination, and for the manner in which the 
testimony, when obtained, shall be brought on to 
the record for the consideration of the court. Some 
clifEerence of opinion has existed, from time to time, 
upon the subject of the power of the court to make 
a rule aa broad aa this, but I think it ia quite safe 
to asaume tliat their action, in that particidar, will 
not be disturbed,^ 

Tliere is one provision in this thirtietli section 
which is still occasionally practised upon, and 
which is not repealed, as I understand it, by the 
rule of which I have been speaking. It is that 
provision by which a party on a trial in a Dis- 
trict Court, in an admiralty case, suggests to the 
judge that a particular witness, or more than one, 
if the fact be so, is about to go out of tlie coun- 
try, or out of the jurisdiction of the coiirt, or for 
some cause or other may not be present ; bo that, 
if the case should be appealed, he cannot appear 
and testify; and thereupon the judge ia authorized 
to appoint somebody, the clerk being the proper 
person, to take down his evidence ; and that evi- 
dence has the s&me effect in the appellate court as 
if it was given by deposition out of court. It has 
become of comparatively little consequence since 

' [Ab the law now stands, the power of the Supreme Court to fii 
by rules the mode of proof in eqiiitj and admirnlty ea^pa ia con- 
flnned b; § 8SS of the Beviaed Statutes, excepting Da provided in 
the sacliona following. See JJ 868 et *j.] 
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this rule was made ; but I can remember ■when it 
was not an infrecLuent practice to Iiave testimony 
taken in that way.^ 

Of course, the lawa of the United States npon 
the subject of evidence would be very incomplete, 
if provision were not made for taking depositions an 
well in trials at law as in equity and admiralty. 

The provisions which have been made in equity 
and admiralty I have already adverted to ; but there 
are two kinds of depositions which may be taken 
and used in trials at law. The first is under this 
thirtieth section of the Judiciary Act, and I will 
read enough of it to bring before you the idea 
which I wish to convey. 

"When the testimony of any person shall be 
necessary in any civil cause depending in any dis- 
trict in any court of the United States, who shall 
live at a greater distance from the place of trial than 
one hundred miles, or is bound on a voyage to Bea., 
or is about to go out of the United States, or out 
of snch district, and to a gi'eater distance from the 
place of trial than as aforesaid, before the time 
of trial, or is ancient or very infirm, the deposi- 
tion of such person may be taken de bene ease,'' in 
the manner pointed out ; that is, it may be taken 
for the occasioH, and if the supposed cause of hie 
inability to attend should continue until the day 
of the trial, then his deposition may be read. But 
I [See Rivised Statutes, § 3B3.] 
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it is only conditionally taken ; and if the cause 
which led to its taking is remoTed before the time 
of the trial, then the witness, and not the deposi- 
tion, muat be produced.^ 

On the other hand, there is recognized in the sec- 
tion, at the close of it, — though there is no express 
authority conferred, — there is recognized an au- 
thority in the courts of the United States to grant 
what is here called a dedimug potestatem, which 
we commonly, at the present day, call a commis- 
sion to take evidence. And it is said here, that 
nothing herein contained "shall be construed to 
prevent any court from granting a dedimuB potes- 
tatem to take depositions according to common 
uaage, when it may be necesaary to prevent a fail- 
ure or delay of justice." ^ 

Now the Supreme Court has decided, in the 
case of Sargent v. Biddle, 4 Wheaton, 508, that 
these two classes of depositions — those taken de 
hejie e»»e under the thirtieth section, and those 
taken under a commission — are wholly distinct; 
and though it is necessary that the cause which 
induced the taking of the deposition de bene esse 
must continue down to the time of the trial, and be 
then existing, otherwise the witness must be pro- 
duced, that is not true of depositions taken under a 

I [See Sg 863-865 of tlifl Rerised Statatea.] 
* [Power to grant a rfedimu* jM(a!(<T/cm, or cannmiasion to take te»- 
timoD^, is now txpresaly giren by % 866 of the Bevised Statatea. j 




Gommiasion. They are considered to be absoluta' 
instead of de bene esse, and when once taken they 
are returned into court and opened there, according 
to the rules of the court ; and the party that takes 
them may rely upon his right to use them, la tliia 
thirtieth section there is a provision requiring no- 
tice, in certain eases, to the opposite party, of the 
taking of the deposition, so that he may attend and 
cross-examine the witness ; but it was only in cer^ 
tain cases, and notice was dispensed with in a large 
class of cases. This has always been considered, I 
believe, by judges and practitioners, to be a defect 
in the law, because ex parte evidence is of very 
little value. And, accordingly, Congress, in 1872, 
May 9th, passed an act which is found in 17 Stat- 
utes at Large, 89, by which they prohibited any 
deposition from being taken without notice to the 
opposite party, except under very special circum- 
stances. They require everything to be done which 
can practically be done to give notice. That is an 
important modification of this thirtieth section of 
the Judiciary Act as it had existed for so many 
years.^ 

In reference to the mode of proceeding in taking ■ 
depositions, in certifying them, and in returning and 
opening them in court, there have been great num- 
bers of decisions. It would not be practical, within 
the limits which I must prescribe to myself, to ask 
1 [As to notice, see S 363 of the Keriaed BtutulesJ 
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your attention to tliose decisions. You will readily 
be able to recur to them. They are found in any 
good digest down to the time when that digest was 
made. And, in practice, when any question arises 
in your mind as to whether a deposition which had 
been taken is or is not admissible in evidence, it 
would be necessary to look into this thirtieth sec- 
tion and see what its requirements are, and then to 
look into the decisions which have been made under 
the different parts of it, and see whether those re- 
quirements have been complied with.' 

There is another authority which the Circuit 
Courts have, in trials at law, to compel discovery, 
which is somewhat unlike the modes of proceeding 
in other courts of common law. It ia found in the 
fifteenth section of the Judiciary Act, 1 Statutes at 
Large, 82 : " That all the said courts of the United 
States shall have power in the trial of actions at 
law, on motion and due notice thereof being given, 
to require the parties to produce books ot writ- 
ings in their possession or power, which contain 
evidence pertinent to the issue in cases and under 
circumstances where they might be compelled to 
produce the same by the ordinary rules of proceed- 
ing in chancery." ^ 

It confers on the courts of the United States the 
power to compel discovery in a suit at law ; and 

1 (Consult Revised Statutes, §§ 883-885.] 
^ [See S 724 of the Revised Statutes.] 
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that has been found, in. practice, of very considera- 
ble utility. One evidence of it is the number of 
decisions that have been made defining the limits 
of this power, and the circumstances under which 
it should be exerted. And if you will turn to 
Abbott's National Digest, Vol. II, p. 161, you will 
find, as I know from personal examination, all the 
decisions under this section of the act. I tliink he 
calla the present digest, of which he has published 
two volimies, the " National Digest," and tlie other 
1b called the " Digest oi the Decisions of the Courts 
of the United States," in four volumes. I presume 
it is in your library here. 

Before leaving the subject of the Circuit Courts, 
I ought to say something in regard to their crimi- 
nal procedure. 

It is very remarkable, certainly, that, down to 
the year 1865, there was no act of Congress regu- 
lating the subject of grand juries, or their format 
tion, or in any way regulating them in the courts 
of the United States. On the 3d of March, 1865, 
found in 13 Statutes at Large, 500, § I, grand 
juries in the courts of the United States were reg- 
ulated. And iu § 2 tbe subject of challenges 
to the traverse jurors was also regulated. And 
it was there provided that, in capital cases, the 
accused should have the right to use twenty chal- 
lenges, and the United States five; that, iu cases 
other than capital, the accused should have the 
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right to use ten challenges, and the United States 
two. But this was amended by the act passed on 
the 8th oE June, 1872, found in 17 Statutes at 
Large, 282, § 2 ; !j,nd this provided that, in caae of 
treason and murder, the challenges should be as 
before, that is, twenty for the accused, and five for 
the United States; and ia felonies, ten for the 
accused, and three for the United States ; and in 
all other cases under the degree of felony, three 
for each party. 

That is the present law. In cases of treason or 
murder, twenty and 6ve, In felony, ten and three. 
In trials under the degree of felony, each party, 
the United States and the accused, three.^ 

There is another provision of an act of Congreaa 
of some practical importance; and that is, that 
crimes begun in one district and completed in an- 
other may be tried in either.^ 

This was enacted in 14 Statutes at Large, 484, 
§ 30, and probably grew out of some public want 
arising out of the administration of the internal 
revenue laws, and perhaps, more especially, the 
laws In regard to distilleries. But still it was a 
very proper provision of lavF, and one which I had 
myself once seen occasion to regret the absence of. 

The subject of criminal pleadings is touched upon 
in a veiy important way by this recent act of June 
1,1872, in §§ 8, 9, and 10: — 

1 [Baviaed Statutes, i% 800-B22.] ' [Revised Statutes, { 731.] 
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" That no indictment found and presented by a 
grand jury in any District, or Circuit, or other 
court o£ the United States, shall be deemed insuffi- 
cient, nor shall a trial, judgment, or other proceed- 
ing thereon, be affected by reason of any defect or 
imperfection in matter of form only, which shall 
not tend to the prejudice o£ the defendant." ^ 

I am unable to tell you what that means, — 
" matter of form only, which shall not tend to the 
prejudice of the defendant." It remains to be seen 
what kind of defects those are. A defect known to 
the common law, recognized as such, and yet a 
" matter of form only, which does not tend to the 
prejudice of the defendant." I call your attention 
to it to say to you, if this law Should not be re- 
pealed, if you have occasion to take exceptions to 
an indictment, you will then be called upon to con- 
eider what it does mean. Section 9 is : — 

"That in all criminal oases the defendant may 
be found guilty of any offence, the commission of 
which is necessarily included in that with which he 
ia charged in the indictment, or may be found guilty 
of an attempt to commit the offence so charged, 
provided that such attempt is by itself a separate 
offence,"'' 

The first part of this provision is a rule of crimi- 
nal pleading which has obtained in many of the 
States; and I know of no objection to it. He 

» [ReviBcd Statutes, S 1025.] « [Rerised Statntes, J 1086.] 
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"may be found guilty of any ofEence, the commis- 
sion of which ia necessarily included in that of 
which he is charged in the indictment, or he may 
be found guilty of an attempt to commit the offence 
60 charged," I do not see any objection to that, if 
it is known beforehand, as matter of law, that the 
charge that he did the thing is also a charge that 
he attempted to do it. He seems to have sufficient 
notice, and I see no objection to it if it is a sepa- 
rate offence, as this section provides: — 

" If the jury cannot ^ree upon a verdict as to 
all, they may render a verdict as to those in regard 
to whom they do agree, on which a judgment shall 
be entered accordingly ; and the cause, as to the 
other defendants, may be tried by another jury." ' 

This, also, is a rule which has obtained very gen- 
erally, and I can see no objection to it. 

It was early settled that the section of the Ju- 
diciary Act which makes the laws of the several 
States the rules of decision in trials at common law, 
applied only to civil actions, and not to criminal 
trials ; and the question arose in the case of The 
United States v. Heid, reported in 12 Howard, 361, 
what was the law of evidence in criminal caie», and 
it was held, by the Supreme Court, that it was 
that law of the State which existed at the time 
when the Constitution was adopted in 1789 ; that 
subsequent modifications oi the State law had not 
' [lievised Statutes, g 1036.] 
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affected the rules of decision in the courts o£ the 
United States in ci'iminal cases. Now this decision, 
as far as it goes, ia satisfactory and sufficient ; but it 
applies only to those thirteen States which came into 
the Union at the time of the formation of the Con- 
stitution, — or, in truth, to but eleven, which came in 
when the Constitution -went into operation, though 
they have usually been called the thirteen States. 
It does not apply to any that have come in since ; and 
I am unable to tell you what the rules of evidence 
in criminal trials are, other than the rules of the 
State where the trial is had, and within whose limits 
the trial is had. Certainly it is so in all the ori^- 
nal States, and although there has been no decision 
going beyond that, some of the considerations which 
led to that decision in the case of The United Stateg 
T. Reid would be applicable even to States ad- 
mitted into the Union since that trial ; and I should 
suppose the safer rule would be to consider that, in 
criminal trials, you are to look to the laws of the 
State, except bo far as you find they have been modi- 
fied in any way by acts of Congress, — which, in 
refereocQ to criminal trials, they have not, except 
by that provision that a witness should not be ex- 
cluded on account of color.i 

You are aware that, in States where slavery 

existed, a man of color, whether he was a slave or 

freeman, was not competent to testify against a 

' [See Eevised Statutes, § 722.) 
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■white man. That is abolished by the provision 
which I read to you, that in all trials that should 
be no objection. That applies to criminal trials as 
well as to others. 

The next topic to which I ask your attention, 
and which I hope to be able to finish this after- 
noon, is the concurrent jurisdiction of the State 
courts and the United States courts. Here are 
these different courts, held within the same ter- 
ritory, administering, to a very great extent, the 
same system of laws, and it is a very interest- 
ing and important inquiry how far they have 
concurrent jurisdiction. In the first place, you 
may take it, I think, as clear, that it is not 
enough to exclude the concurrent jurisdiction of 
State courts that cases come under the judicial 
power of the United States, The Constitution has 
conferred on the national judiciary jurisdiction over 
certain classes of cases dependent, first, on the char- 
acter of the parties, and, second, on the subject- 
matter involved in the suit. Now, the mere fact 
that the Constitution has conferred this jurisdiction 
over these diiierent classes of cases on the courts 
of the United States, is not enough to exclude the 
State courts. There must be something more than 
that. In other words, it is not enough to show 
that a court of the United States has jurisdiction 
to defeat the jurisdiction of the proper State court. 
Ton must go further, and inquire whether either 
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the Constitution itaelf, in the terms in which it has 
conyeyed the jurisdiction to a particular court, or 
whether Congress, acting under the Constitution, 
faae eiccluded the State courta from the exercise of 
judicial power over a class of cases. 

Now, I propose to ask your attention, in the first 
place, to what the Constitution has done in regard 
to excluding the jurisdiction of State courts. In 
the third article, iu the passage which I have sev- 
eral times read to you, occurs this language : — 

" In all cases affecting ambassadors, other public 
ministers, and consuls, and those in which a State 
shall be a party, the Supreme Court shall have 
original jurisdiction," 

" In all cases." Well, according to the literal 
meaning of that language, if they have original 
jurisdiction in all cases affecting public ministers 
and consuls, or those in which a State shitU be a 
party, no other court can have any original juris- 
diction, because, if any other court had original 
jurisdiction, then the Supreme Court would not 
have original jurisdiction in all cases ; and this has 
given rise to very much doubt, which is not at this 
time settled. Perhaps the best mode I can adopt 
to bring before you the present state of the law is 
to read a short passage from Kent's Commentaries, 
Vol. I. p. 315: "The Judiciary Act of 1789 seems 
to have considered it to be competent for Congress 
to vest concurrent jurisdiction in these specified 
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cases in other courts ; for it gave a concurrent juris- 
diction, in some oi those cases, to the Circuit Courts. 
In the case of The United States v. Ravara} this 
point arose in the Circuit Court for Pennsylyania 
District, and it was held that Congress could vest 
a concurrent jurisdiction in other courts of these 
very cases over which the Supreme Court had origi- 
nal jurisdiction, and that the word original was 
not to be taken to imply exclusive cognizance of 
the cases enumerated. But tlie opinion of the 
Supreme Court of the United States in Marbury v. 
Maditon goes far towards establishing the principle 
of exclusive jurisdiction in the Supreme Court in 
all these eases of original jurisdiction. This last 
case was considered in Penmylvania v. Keiloff, as 
shaking the decision in the case of Ravara ; but 
yet the question was still l«Et in doubt by the Su- 
preme Court, in the case of The United States v. 
Ortega, and the decision upon it was purposely 
waived." 

I desire also to refer you to the decision of Mr. 
Justice Nelson in the case of Graham v. Sttioken, 
4 Blatchford, 50, and to some remarks of Mr. G, T. 
Curtis in 1 Curtis's Commentaries, §§ 108, 109. 
I think it should be said that this is an unsettled 
question, as it was left by the Supreme Court of the 
United States in The United States v. Ortega, in 11 
Wheaton, 467. Whether Congress can constitution- 
1 [2 Dallas, 297-] 
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ally do what it has attempted to do, — confer a 
part of the jurisdiction which by the Con Btitution 
it was said the Supreme Court of the United S 
should have in all cases, — is, I think, an unsettled 
question. My own opinion about it is, that the 
reasoning of the court in Marhury v. Madit&n 
would show they cannot; bat that is certainly a 
subject of doubt. 

The particular section is the thirteenth of the 
Judiciary Act, which says : " The Supreme Court 
shall have exclusive jurisdiction of all controversies 
of a civil nature, where a State is a party, except 
between a State and its citizens; and except also 
between a State and citizens of other States, or 
aliens, in which latter case it shall have original, 
but not exclusive jurisdiction." 

Then it goes on to the other part of the subject, 
about ambassadors, &c., and confers a portion of 
the jurisdiction upon inferior courts, — Circuit and 
District Courts. The eleventh section of this act 
respects the junsdiction of the Circuit Court, and 
expressly makes the jurisdiction of the State Court, 
so far as Congress could, concurrent with that of 
the Circuit Courts: — 

" Circuit Courts shall have original cognizance, 
concurrent with the courts of the several States, 
of all suits of a civil nature at common law or in 
equity." 

The ninth section respects the jurisdictioa of the 
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Difltrict Court, and gives that court, exclusive of 
the jurisdiction of the State courts, the power to 
entertain suits concerning consuls and vice-consuls. 
You will find a decision in Davis v. Packard, 7 Pe- 
ters, 281, where the Suprenie Court of the United 
States decided that a State Court could not enter- 
tain a suit against a vice-consul. They have also 
decided, in Gehton v. Soyt, 3 Wheaton, 246, that 
a State court cannot entertain jurisdictiou over 
a question of forfeiture under a law of the United 
States. They have also decided, in the case of The 
Belfast, 7 Wallace, 624, that the State cannot en- 
tertain jurisdiction, even though expressly author- 
ized by State statute, over maritime liens, — liena 
created by the maritime law; but that the entire 
subject of maritime liens belongs to the District 
Courts of the United States. They have settled, 
however, that, although a mariner has a lien upon 
a vessel for his wages ; and if be pursues that 
remedy by means of the lien, he must go into the 
District Court. Nevertlielesa, the courts of the 
several States had jurisdiction in actions at com- 
mon law for the recovery of mariners' wages, so 
that the distinction is between a suit founded on a 
contract, whether for mariners' wages or anything 
else, where tlie State courts had jurisdiction, and 
a suit founded upon a maritime lien, where, as the 
Supreme Court holda, they have no jurisdiction. 
That is pointed out in Leon v. Qalceran, 11 Wallace, 
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185. They have also said that, although the 
cannot by their statutes create maritime liens, nor 
give the courts of the States jurisiliction to enforce 
such liens, they may create liena which will attach 
upon a vessel. Tlere is no maritime lien, no lien 
created by the maritime law, upon a vessel for 
suppliea or repaii-s in a home port ; but if the 
legislature of a State chooses to create such m 
lien, — and they almost universally have, I thint^ 
— that ia within their competency, and they maj 
also give jurisdiction to enforce those liena to thesa- 
courts, but they are not maritime liens. They aro 
no more maritime liena than liena upon houses or 
warehouaes in favor of the builder or contractor.^ 

It has also been held from an early day, and ev&f 
since, that a State court cannot issue a writ oC 
mandamus to an officer of the United States. Thi« 
was decided oiTginally in the case of McGlung v, 
Silliman, 6 Wheaton, 598. Nor can a State conrt 
issue a writ of replevin to take property out of the 
hands of a marshal, which he holds either by virtue 
of an attachment or in any other official way, aa 
was held in Freeman v. Sowe, 24 Howard, 450. 
Nor can a State court issue a writ of habeat eorput 
to take a prisoner either out of the custody of a 
marshal, or out of the custody even of a Statfl' 

1 [Fur the cases in which the jiiriadiction of tha Federal eourtt 
is ri;jrc9sl/ maile Escluave of th&t of the Stale courta, see B^ 
viied Statutes, $ 711.] 
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officer in a prison of the State, if lie is there under 
the sentence of a court of the United States, as 
was held in Abhman v. Booth, 21 Howard, 606. 
Kor can a Stato court enjoin a judgment of a 
court of the United States. McKim v. Voorhies, 
7 Cranch, 279, and Duncan v. Darst, 1 Howard, 
301. Nor can a State court of insolvency discharge 
a judgment of a court of the United States, as was 
decided in the case I last referred to. 

The question lias often arisen, and been decided 
differently in different States, whether a court of 
a State had jurisdiction to try the question of the 
validity of a patent or copyright. I believe it has 
been agreed on all hands that they have no juris- 
diction to try such a case when directly presented. 
The real question has been whether they could try 
that subject-matter when collaterally presented, 
If a patentee should bring an action in a State 
Court against an infringer, founded upon his patent, 
and seeking for damages, it is generally agreed, I 
believe universally, that a State court cannot enter- 
tain such a suit. The reason is because, by the fifty- 
fifth section of the patent act, found in 16 Statutes 
at Large, 206, it is provided that, in all suits at 
law or in equity founded upon patents, the Circuit 
Courts of the United States shall have cognizance ; 
and in the hundred and sixth section the same pro- 
vision is made in regard to copyrights.^ That is 
1 [Sm 5 711 of the Redseil SUtutaa.] 
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found in 16 Statutes at Large, 215. Bat it will 
readily occur to you that a great many cases which 
go into the State courts may be more or less con- 
nected with this subject, — the sale of patent rights, 
for inatance. An interest under a patent is sold, 
and a promissory note is taken, and an action is 
brought upon the note, and the defendant says the 
patent was invalid, and the consideration of the 
note failed. That presents directly, in one sense, 
the question of the vahdity of the patent, but it 
arises only collaterally. The suit is not brought 
for any such purpose. I think the better opinion is, 
in such cases, that tlie State courts have jurisdiction. 
If you look at the case of Naeh v. Lvll, 102 Mass. 
60, you will find that Mr. Justice Gray has there 
collected the authorities, pro and com, on this sub- 
ject ; and I think the weight of authority, as well 
as of reason, is very decidedly that the courts of 
the several States have jurisdiction to try the ques- 
tion of the validity of a patent or copyright when 
it arises collaterally. 

Congress has also legislated on the somewhat 
analogous subject of trade-marks, as will be found if 
you refer to 16 Statutes at Large, 212 ; and in the 
eighty-third section Congress has expressly declared 
that the fact that Congress has legislated on this 
subject shall not deprive any party of any remedy 
in any court ; so he may go into a court of a State 
to obtain a remedy for the violation of his right to 
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his trade-mark, notwithstaading that act, and just 
as ^ell as he could if the act had neyer been 



I have now finished what I have to say upon the 

subject of the Circuit Courts, and the concurrent 
jurisdiction of the State courts. 

' [It has been rocenlly held by the Supreme Court, that tlie 
trademark lawn of the Onited Ststes, as embodied in gg 403T 
to 494T of tlie Revised Statutes, are iaTalid tor want of uunati- 
tutional power to enact them ; tba-t, if CoDgresB can legialate at 
all for tlie protection of trade-marks, the legislation must be lim- 
ited to their use in " commerue with foreign natians, and among 
the several States, and with the Indiao trihee " ; and that the 
present iegisUtion ia not bo limited. But this leaves untouched 
the treHty-nittking power over trade-marka and the duty of Con- 
gresB to pass laws to carry Buch treaties into effect. Trade-Mark 
Ccues, 10 Otto, 82.] 
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Kntnre of the Admirilty Jurisdiction. — Its Entensioii beyond the 
Ebb and Flow of Tide. — Contracts and Torta. — What Con- 
tracta arc cognizalilB La Admiralty. — Afire ighttn en ta, Paason- 
gers, "Wages, Bottomry and Respondentia Bonds, Insnranee. — 
Jettisons and General Average Contributions, Salvage, Conaort- 
ataps, Hansoms, Surveys. 



When the Judiciary Act was adopted, on the 
2-ith of September, 1789, it eatabliahed thirteen dia- 
tricta. There were then but eleven States, Rhode 
Island and North Carolina not then having ex- 
preased their assent to the Constitntion ; but 
what was known a^ the District of Maine, then 
a part of the State of Maaaachuaetta, and the Dis- 
trict of Kentucky, then a part of the State of Vir- 
ginia, were erected into separate districts, making, 
in the whole, thirteen in number. Now, there are 
fifty-eight districts, in each of which a Diatrict 
Court exists, constituted and acting aa I ahall de- 
scribe hereafter. 
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1, Admiralty.' 



■ Five principal divisions of ja- 



' See Bevised Statutei, § 563. snbdivision 8. 
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2. Suits oE the United States or its ofBeers in 

matters concerning the collection of the 
revenue, and other subjects. 

3. Some miscellaneous cases, in which jurisdic- 

tion has been given by special statutes. 

4. Bankruptcy. 

5. Crimes. 



1. Admiralty. — No subject of jurisdiction has 
been so elaborately and ably discussed as that of 
the admiralty jurisdiction conferred by the Consti- 
tution. Two principal causes have produced this 
discussion : first, the policy of the common law 
courts in England, and the expression of it by Lord 
Coke, enforced as it was by those courts through 
writs of prohibition. The earliest consequence of 
this is seen in the thirteenth section of the Judi- 
ciary Act, which empowered the Supreme Court to 
issue writs of prohibition to the District Courts, 
when proceeding as courts of admiralty and mari- 
time jurisdiction. Second, it involved a question of 
political power between the States and the United 
States ; because everything granted to the admi- 
ralty is so much added to the judicial power of the 
United States, and taken from the power of the 
States. 

The discuaaion of this important subject was 
really begun by Mr. Juatica Story, in SeLovio t. 
Boit, 2 Gallison, 39S, in which he exhausted all the 
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learning then at the command of any lawyer in the 
United States, to maintain the trae scope and in- 
tent of the admiralty jurisdiction, and place it on 
the same ground, and give it the same breadth, that 
belonged to it under the general mai'itime law of 
other civilized nations. 

The discussion was continued by Judge Ware, in 
some of the ablest legal dissertations in our lan- 
guage, and renewed by Mr. Justice Story in the 
cases reported in 3 Maaon, 27,^ and 2 Story's Re- 
ports, 176.^ These discuaaiona related both to the 
subject-matter of contracts, over which the admi- 
ralty jurisdiction extended, and the localities within 
which acts must be done, in order that those courts 
should have jurisdiction. 

In the mean time, several cases came before the 
Supreme Court of the United States, in which was 
developed strong hostility gainst this jurisdiction 
by some judges, and, for the time being, the de- 
cisions ended by restraining it to the ebb and flow 
of the tide as to locality, and, as will be seen here- 
after, in somewhat narrowing it as to contracts. 
This judicial history, so far as respects locality, is 
stated with great clearness by Mr. Justice Miller in 
The Hine v. Trevor, 4 Wallace, 562. But after this 
came the case of Hie Eagle, in 8 Wallace, 15, which 
finally swept away everything contained in the act 
of 1845, mentioned by Mr. Justice Miller, except 

' Peels V. i/erehanit' Iiuurance Ca. 
■ Uala V. Ifaihinghnt Imuranct Oo. 
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that trial by jury in certain cases is preserved. The 
local jurisdiction of the admiralty was thus vindi- 
cated, and was found to extend, not merely to the 
high seas, and the ebb and flow of the tide, but to 
all the navigable waters of the United States, in- 
cluding the great lakes and rivers. It is not neces- 
sary to trace historically, in this connection, the 
progress made by the Supreme Court as to con- 
tracts, but it will be perceived when I come to 
speak of them.' 

The civil admiralty jurisdiction is of two parts : 
First, instance causes; second, prize causes. What 
are instance causes over which the District Courts, 
as courts of admiralty, have jurisdiction? They 
fall under two general heads; first, contract ; 
second, tort. The first, contract, depends on the 
subject-matter ; it must be a contract of a maritima 
nature. The second, tort, depends on the locality 
of the facts out of which the cause of action 

Much difference of opinion has existed at differ- 
ent times concerning the subject of maritime con- 
tracts, — what are maritime contracts vrithin the 
jurisdiction of the admiralty. But gradually prin- 
ciples have been evolved, and they have been 
applied to so many details, that at present there is 

1 The merely interna! waters of a State, oltliough navigated by 
ita own vomels, ere not nithin tho admiralt; junsdiction. Tlia 
waters which are now sabjeet to tlio juriadiutioa are those pahlic 
navigaUe wutt^ra where oomiDerce is carried oa between diffeieiit 
States, or with a foreign nation. 

17 
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not mucli difficulty m answering tbe question, 
to any important class of contracts, whether they 
are maritime, and come under the jurisdiction of 
the admiralty, or do not. I will state in detail 
what contracts hare been decided to be of admi- 
ralty cognizance. 

First, contracts of affreightment. The case of 
The New Jer»ey Steamboat Company v. The Mer- 
chants' £ank, 6 Howard, 344, raised this general 
question, which was twice elaborately argued, and 
the decision of tbe court was that a contract to 
carry mercliaiidiae on the navigable waters of the 
United States was within the jurisdiction of the 
admiralty. This ease was followed by Morewood v. 
£Mey«M(, 23 Howard, 491, and The Belfast, 7 Wal- 
lace, 324, and it is now completely settled that tbe 
mutual obligations of tbe shipper and the ship- 
owner, in respect to merchaDdise to be carried on 
the navigable waters of the United States, are en- 
tirely within the jncisdiction of that admiralty, 
whether these obligations result in claims made by 
the shipper for breach of contract on the part of the 
ship-owner, or obligations resulting in claims of the 
ship-owner against tbe owner of the merchandise ; 
and also, that the form of contract is not materiaL 
It may be a bill of lading or a charter-party, or 
simply by parol. The one thing requisite is, that 
the merchandise should be placed on board to be 
carried, and received for that purpose, and out of 
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theae two facta spring the relations of the parties, 
and their legal rights. 

It would seem to be a necessaiy inference from 
this law, and it ia now settled, that similar rights 
and obligationa cognizable by the adnirralty ara 
applicable to passengers as well as merchandiae. 
This was decided in the case of The Moset Taylor, 
4 AVallace, 411. 

Another subject within the undoubted jurisdic- 
tion of the admiralty is mariners' wages, concerning 
which there has never been any dispute, and so far 
as a mariner makes a claim upon the ship by a pro- 
ceeding in rem, the Jurisdiction of the admiralty 
is exclusive (^Leon v. Q-alceran, 11 Wallace, 185), 
because the States cannot create a maritime lien 
(7 Wallace, 624), Still, mariners may sue at com- 
mon law, either in the courts of the States, or in 
the Circuit Court of the United States, if the sum 
demanded should be sufficient, and their citizenship 
such as will warrant such a suit. The mate ia 
deemed a mariner, and has the same remedies in 
the admiralty as a common sailor; but the master 
has no lien and cannot sue in rem (11 Peters, 175 ^), 
though he may sue in the admiralty in pertonam 
(3 Mason, 1622; 2 Curtis, C. C. R. 274 3). Tbead- 
miralty has also jurisdiction over the subject of 
pilots and pilotage, as was settled in the case of 
Hohart V. Drogan, 10 Peters, 108. Under the admi- 
' milard V. Dorr. 
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ralty law, persona who supply materials or repairs 
for vessels in a foreign port acquire tliereby a Hen 
on the ship, and this Hen may be enforced by a pro- 
ceeding in admiralty (7 "Wallace, 624).^ Though the 
States can create no liens except in home ports, 
they may create such liens within their own terri- 
tory, and at one time the admiralty courts of the 
United States took jurisdiction of liens created by 
the States for repairs and suppHea ; but this juris- 
diction was finally abandoned, under the action of 
the Supreme Court of the United States, as ev- 
idenced by the twelfth amended admiralty rule, 
which, with the law that preceded it, ia explained 
in Maguire v. Card, 21 Howard, 248. 

Another important subject over which the ad- 
miralty jurisdiction extends, is that of bottomry 
and respondentia bonds. The master of a ship in 
a port of necessity, or whenever he finds himself 
without funds in a foreign port sufficient to enable 
him to prosecute the adventure, is authorized to 
pledge the ship, and, in case of necessity, also the 
cargo, in order to raise funds. He pledges the ship 
by what ia called a bottomry bond, by which he 
binds the ship to pay the sum of money advanced, 
and the bottomry premium charged, provided the 
adventure is completed, and the ship arrives in 
safety. He does not bind the owners, but only the 
property, and if the ship fails to arrive, the lender 
is understood to take the plaoe of an insurer, and 

> TluSel/aia. 
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cannot recoTer hiB money. The lender has no claim 
to average or salvage, unless one ov both are stipu- 
lated for in the bond. A respondentia bond is of 
a similar character, but is applicable to the cargo, 
which, under the circumstances regulated by the 
maritime law, the master may also pledge in a sim- 
ilar manner. Over these two subjects, the admi- 
ralty has complete iurisdietion. 

Policies of insurance have formed, ever since 
the case of DeLovio v. Boi'f, 2 Gallison, 398, one 
of the principal battle-grounds on which contests 
concerning admiralty jurisdiction have been fought 
out ; but it ia now settled, by the case of The In- 
surance Company v. Dunham, 11 Wallace, 1, that 
the admiralty has jurisdiction over policies of in- 
surance. 

I now pass beyond the subject of contracts, and 
arrive at the jurisdiction of the admiralty over jet- 
tisons and general average contributions ; and I con- 
sider that the two cases of Dupont v. Vance, 19 
Howard, 162, and the last-mentioned case of The 
InBuranee Company v. Dunham, effectively settle 
that the admiralty jurisdiction extends over these 
subjects. Cutler v. Rae, 7 Howard, 729, was de- 
cided upon a different theory of the law, but I be- 
lieve it would not now be sustained as law, even 
upon its own special facts. 

Salvage services form an undoubted subject of 
admiralty jurisdiction. A definition of what is a 
salvage service may be found in 1 Curtis, C. C. R. 
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S55,' and there is an important distinction be! 
a salvage service, and a service to be performed 
upon the sea, for a compensation to be paid at all 
events, which is pointed out in 2 Curtis, C. C, R. 
SiiO.^ At the sanie time, it should be borne in mind 
that there may be a contract to fix the amount of 
salvage compensation without changing the cbarao- 
ter of the service, always provided that the com- 
pensation is made dependent upon the success oE 
the service, and is not to be paid at all events. 

In connection with this subject of salv^e ser-, 
vices are contracts o£ consortship, which have here-;, 
tofore existed in practice, and which are sanctionedn 
and held to be within the admiralty jurisdiction in 
3 Howard, 568. 

Another contract cognizable in courts of adnii- 
ralty is the contca.ct of Ransom ; which, although 
it grows out of a state of war, is a contract thafa 
may be enforced on the instance side of the ad- 
miralty jurisdiction. Ransom is an undertaking ba 
pay to captors an agreed sum of money, for a re- 
linquishment of the interest and benefit which they 
might acquire or consummate in the captured pro|>- 
erty by the regular adjudication of a prize tribunal, 
whether it be an interest in rem, a lien, or a mer» 
title to expenses. Ransom is usually effected by- 
bills drawn by the master or other agent of tha 
captured vessel or cargo on the owners, and ia 

» Smnai\ix. The VirtaillM. ' The IndepeHdmee. 
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Maisonnaire v. Keating, 2 Gallison, 336, Judge 
Story held that the eognizanca of ransom bills 
belongs exclusively to the admiralty. 

Another subject of admiralty jurisdiction, on the 
instance side of the court, is Surveys. Surveys 
may he required in two ways : — 1st. Where a pol- 
icy of insurance, by its terms, requires " a regular 
survey," to declare the vessel unseaworthy and dis- 
charge the underwriters. 2d. Where mariners and 
freighters claim to be discharged from their con- 
tracts on account of the unseaworthiness of the 
vessel. In such cases, the admiralty courts of all 
commercial countries have jurisdiction to ascertain 
the fact of seaworthiness or otherwise, by laws 
and customs of the port in which the Tesael 
happens to be; and it seems that the admiralty 
courts of the United States may exercise this 
power. Dorr v. The Pacific Insurance Covipany, 7 
Wheaton, 581 ; Janney v. Columbian Jhsuranee 
Company, 10 Wheaton, 412.^ 

1 [la the Revised Statutes, Chapter 5, Title 53, provision is mada 
for flpetiai proceedings to ascertain, tlie seaworthiness of vesseli 
hoiuiil to sea, at the iastaueii of the first officer and a majority of the 
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In the last Lecture, gentlemen, I had traversed, 
in part, the ground of the admiralty jurisdiction 
of the District Courts of the United States. I had 
mentioned the different contracts over which they 
have jurisdiction, and had advanced somewhat be- 
yond that to cases which depended, not upon ad- 
miralty contracts, but still upon the nature of the 
subject-matter, such as salvage and one or two 
other subjects to which you will remember I ad- 
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verted at tbe close of the last Lecture. I now 
continue that enumeration. 

There are two kinds of action concerning the 
title and the right of possession of vessels, called 
petitory and possessory actions. Petitory actions 
are suits to try the legal title to a vessel, or some 
part of it; and possessory nuits are suits to deter- 
mine who shall have possession of a vessel, or 
which part-owners shall have possession of a vessel, 
for the purpose of eraployiag it. Over both these 
subjects, ailmiralty in the United States has jurisdic- 
tion. This was decided in the case of Ward v. Peek, 
18 Howard, 267. Concerning petitory actions it 
is unnecessary to say more than to repeat what I 
have already said, that the purpose of the action is 
to try the legal title to a vessel, or some part of it. 
Possessory suits, perhaps, require further observa- 
tion. As it was said very long ago, vessels are 
built to plough the seas, not to lie by the walls ; and 
accordingly courts of admiralty take jurisdiction 
of disputes between part-owners, when they are 
unable to agree on the mode in which their vessels 
shall be employed. The court will always assign 
to the majority the right to dictate the adventure 
upon which the vessel shall sail, if the majority 
agree and desire to employ the vessel on any par- 
ticular adventure ; but it wiJl require the majority 
to give security to the minority for the return of 
the vessel in like good order and condition as when 
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the adventure was begun. On the giving o£ sui 
security, the court makes a decree allowing thq 
majority of the part-owners to employ the vessd 
in the adventure in which they desire to eraploj 
it. If tlie majority do not desire to employ tha 
vessel in any adventure, but the minority do, th|f 
court will assign to the minority the right so tq 
employ the vessel on similar terms, to wit, securitji 
to return the ship in safety, or make compensatioit 
for its loss ; but in either of these eases, the ship i^ 
employed on account either of the majority, ii^ 
the first instance, or of the minority, in the secondk 
instance, and the other pact-owners can receiva 
no compensation for their interest or the usff' 
of their interest in the vessel. It is considereit 
simply aa an adventure of those who thus employ 
the vessel, and the profits or the loss are for thei* 
account. 

You will find this subject very much discussed 
and most of these principles stated in a case iq 
11 Peters, 175.1 

By the common law, the liability of owners o^ 
vessels is limited only by the just claims either o^ 
the shippers of merchandise or of those who havQ 
sufEered from a tort of the master and marinerst 
By the ancient maritime law, it was otherwise, and 
the ship-owner ootdd always discharge himself frotq 

1 [Tht Steamboat Orlema t. Fhabita. The court never diraets a 
iale in mj dispute between pnrt-ownen. Ibid.} 



liability by surrendering his interest in the vessel 
and freight. That principle of the ancient mari- 
time law of the world was enacted by Congress 
under the act of March 3, 1851, which you will 
find explained in the case of The Norwich Company 
V, Wright, 13 Wallace, 104, ■where it was held by the 
court, that, under this act of Congress, enabling the 
ship-owner to surrender his interest in the vessel 
and freight, (I think that ^as a case of collision, 
but it would be applicable in any case where ship- 
owners were liable for damages,) the admiralty 
court had jurisdiction to receive such surrender, and 
appoint trustees to take possession of the subject- 
matter, the vessel or freight, to turn it into money, 
bring the money into court, and the court would 
then distribute it amongst those entitled to it. And 
in the same case it is, perhaps I should not say de- 
cided, but very clearly intimated, that if the ship 
is entirely lost, and there is no freight which can be 
attached by the admiralty court, then the liability 
of the ship-owner is at an end, it being considered 
that bis liability is only coextensive with his in- 
terest in the vessel and freight. This, you per- 
ceive, forma a separate subject of admiralty juris- 
diction, and I have mentioned it as such.^ 

' [Tha provisions of tJio act of 1851 ara re-enacted in Koviged 
Statutes, $3 1182-4286. But this law docs nut relciue the ahip- 
oimet &om the pajment of full uosta, if he apiwars aucl makes 
defence. TKa WaiuUa, 5 Otto, 600. ] 
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I come now to a different class of cases nnder 
this jurisdiction, namely, maritime torts, and, as I 
mentioned in the last Lecture, the jurisdiction over 
torts or wrongs depends on the locality where they 
ai'e committed. If they are committed on the high 
seas, or within any navigable waters of the United 
States, that is, the great lakes or navigable rivers, 
then they are within the jurisdiction of the ad- 
miralty. For instance, personal assaults and bat- 
teries, if committed in either of the localities to 
which I have just referred, are within the admiralty 
jurisdiction ; but it is necessary, in the case of per- 
sonal assaults, that the suit should be in personam ; 
that is, against the person who committed the as- 
sault, in contradistinction to being in rem, as it 
may be in cases of other torts which I shall now 
proceed to enumerate. 

One of them is collisions between two veas^, 
arising either from neglect of one of them, or from 
the contributory neglect of both ; and in eitlier of 
these cases the admiralty has jurisdiction. These, 
however, are cases of proceedings in rem, as well as 
in personam. A collision case is not necessarily in 
rem ; it may be brought against the owner for the 
neglect or fault of his servants, that is, the master 
and crew. In that case, as I have just explained, 
the liability of the owner is limited to his interest 
in the vessel and freight, and therefore, although, 
technically speaking, there is jurisdiction tn per- 
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Bonam in case of collision, tliere is generally no 
pi-actical object to be obtained by sucb suit. 

Another subject of inrisdiction of torta ia spolia- 
tions by force on the high aeaa or navigable waters 
of the United States. These spoliations by force 
may be either by non-commissioned vessels, as by 
pirates ; or by the master and crew, or a portion of 
the crew, of a vessel which is not a pirate, not en- 
gaged in a general system of plunder of all mankind, 
but who, on some particular occasion, commit an 
act of spoliation ; or they may be committed by 
yeaacls commissioned as public armed ships of the 
United States. In all these cases of non-commis- 
sioned vessels, or vessels commissioned by the United 
States, the admiralty, in this country, has juris- 
diction to cause restitution of what is seized, and 
award damages where restitution alone would not 
do complete justice. So in the case of foreign 
ships, ships commissioned by foreign countries, — 
public armed ships of other countries, to express it 
differently, — committing acta of spoliation within 
our own u-aters, that is, i7itrct fauces terrte, or within 
three leagues of the coast, that being considered 
to be the limit of our exclusive jurisdiction over 
the high seas ; and accordingly an act of Congress 
was passed on the 20th of April, 1818, found in 3 
Statutes at Large, 439, § 7, by which jurisdiction 
was given to tlie District Courts of the United States 
in all cases where foreign Teasels committed such 
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acts of spoliation within the waters of the United 

States. 

There is another class of cases where foreign ves- 
sels may beheld responsible in our admiralty courts, 
— cases where vessels have increased their force 
here, contrary to our rights and duties as neutrals. 
For instance, during the wars which grew out of the 
French Eevolutkin, there were cases where French 
privateers, commiaaioned by the French government, 
increased their force here ; that is, they obtained an 
increase of armament, or some repairs peculiar to 
public armed ships, in our porta, contrary to our 
rights and duties as a neutral nation, and then pro- 
ceeded to prey upon the commerce of England or 
some other country with which France was at war. 
That was a breach of our neutrality acts, and ac- 
cordingly, if such a vessel made a capture, and 
either the captured vessel was brought into one of 
our ports, or tlie vessel which made tlie capture 
came into our ports, they were considered to be 
subject to our jurisdiction, because they had pi-e- 
viously been guilty of this breach of our rights and 
duties as a neutral nation. This was decided in 
the ease of The Invincible, 1 Wheaton, 238. 

But whenever a public armed ship of a foreign 
nation, which has been guilty of no breach of duty 
to us, makes a capture upon the high seas, the ques- 
tion of the rightfulness of the capture must be 
decided in the courts of the country of the captor. 
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and our courts cannot interfere. This, also, you 
will find in this same case of The Invincible, in 
1 Wheaton, 238. 

Another class of cases over wliich District Courts 
have jurisdiction are revenue aeizurea, made on the 
high seas, or on waters navigable from the sea bj 
vessels of ten or more tons burden. That was the 
limit laid down in the Judiciary Act, and which, I 
believe, has always since been observed, and such 
seizures were decided by the Supreme Court to be 
cases of admiralty jurisdiction. WItelan v. The 
United States, 7 Cranch, 112, involved this ques- 
tion, and the decision, as I have said, was that these 
were civil cases of admiralty jurisdiction, and to be 
tried as such, without the intervention of a jury. 

So informations filed by the District Attorney 
to enforce forfeitures of vessels for breaches of 
the statute laws of the United States. There are 
various laws of the United States for the purpose 
of preventing the slave trade, and for the purpose 
of preventing various injuries to foreign countries ; 
whatever may be the acts of Congress which inflict 
the forfeiture, information filed by the District At- 
torney in the name of the United States to inflict 
such forfeiture is within the jurisdiction of the ad- 
miralty ; and although it is a case of forfeiture, it 
is still considered to be a case of admiralty juria- 
diction on the civil aide of the court. This has 
been decided in reference to various acts oi Con- 
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gress. The earliest case, a very early one, is 7%« 
United States v. La Vengeance, S Dallas, 297. An- 
other case is that of The Sally, 2 Craneh, 406. 

The District Court also has the entire prize juris- 
diction. This was conferred upon that court by 
the Judiciary Act and by the act of Congress passed 
on the 30th of June, 1864, found in 13 Statutes at 
Large, 306, By this latter act, the entire subject 
of prize and prize proceedings is regulated ; and it 
may be worthy of note, as we go along, that, by the 
thirteenth section of this act, appeals from the Dis- 
trict Court in prize cases, instead of being taken to 
the Circuit Court, as they are in alt other cases, 
are taken directly to the Supreme Court. The 
Circuit Courts, therefore, have no jurisdiction over 
prize cases ; the District Court and the Supreme 
Court possess the entire jurisdiction. 

I have now gone through with those subjects 
over which the District Courts of the United States 
have admiralty jurisdiction, and I now wish to 
direct your attention to some subjects over which 
it has been decided they have not jurisdiction ; be- 
cause it is as important to be acquainted with the 
negative as it ia with tlie affirmative on this subject.' 

' [There is Dotliii:g in the nature of admirBlly jansdiction, or of 
an appeal in admiralty, to prevent parties, either in prize orinstanco 
causes, from submitting their case b7rule of court to arbitration, 
aa ID a court of common law or eq^uity. For the mode of acting on 
an award in admiralty proceedings on appeal, Bee Un^Oid Stattt t. 
Farragwt, 22 Wallace, *0S,] 
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First, then, admiralty courts have no jurisdic- 
tion over contracts to build vessels; for, although 
vessels are iiistniments o£ commerce, and are neces- 
sary inatrumenta of maritime commerce, yet never- 
theless such a transaction is considered to be so 
entirely a transaction upon the land, that the 
Supreme Court has held the Admiralty has no juria- 
diction. This was decided in the case of Tfte Ferry 
Company v. BeerB, 20 Howard, 393. 

Nor have they jurisdiction over a contract to sup- 
ply engines for a sea-going steamer. This waa 
decided in the case of Roach v. Chapman, 22 How- 
ard, 129. 

Nor have they any jurisdiction to enforce mort^ 
gages upon ships, as was held in Bogart v. The 
John Jay, 17 Howard, 399. And where tbe builder 
of a ship had, by the contract, renewed a lien to 
himself as security for some part of the money 
which he was to receive for building the ship, it 
was held that the admiralty bad no jurisdiction 
to enforce this lien ; that it was hke the case of a 
mortgage on a ship, somewhat different in form, 
but the same in substance and principle, each being 
intended as a security for money, and therefore there 
was no jurisdiction. That was held in 20 How- 
ard, 393. 

Nor has the admiralty any jorisdiction over ac- 
counts between part-owners of Tesaela. That waa 
decided in 11 Peters, 175. And, speaking generally, 
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it may be said that the admiralty baa no jnrisilic- 
tion to take accountB. Its proceedings are aummary 
and BimplB, and not adapted to tbe taking of com- 
plicated accountB. There are cases, however, in 
which, the jurisdiction of the Admiralty being per- 
fectly clear and settled, it may become necessary 
incidentally to take an account, in the exercise of 
that jurisdiction, and there accounts are taken ; as, 
for instance, you know that, in the whale fisheries, 
the officers and the crew, instead of being paid 
wages, go on what is called a " lay," or share ; and 
of course if the managing owner, on the return of 
the ship, should refuse to pay a mariner what be 
demands as his due, the amount which is due can 
only be ascertained by taking an account of the 
proceeds of the voyage ; and disputes between mar- 
iners, and even officere, and the managing owners, 
are not infrequent in practice, and where they 
occur, the court, having first decided that the 
mariner or officer Is entitled to his share, either 
with or without deduction or increase, as the case 
may be, if the parties do not agree upon what hia 
share is, it is necessary to refer the case to an 
asBessor, to take an account of the voyage.' This 
illuatrates what I mean when I say, that, if the 
Admiralty has jurisdiction, it will not be prevented 
from exercising that jurisdiction simply because it 
is necessary to take an account ; but they have not 
1 [Macomber r. TJunnpion, 1 Suma«i, 3S4.] 
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jurisdiction founded simply upon a prayer thab an 
account may be taken, even between part-owners of 
a vessel. 

Nor have they any jurisdiction over trusts, either 
actual or constructive. This was discussed and ex- 
plained in the case of Kell%m v. Emerson, 2 Curtis's 
C. C. R. 79. And in accordance with these is the 
settled law, that tltey have nothing to do with the 
equitable titles to vessels : they proceed upon legal 
titles, not upon equities, 

Mr. Justice Story so held in the case of Andreret 
V. Essex Company/, 3 Mason, 16 ; and in the same 
case be decided that the admiralty bad no jurisdic- 
tion to decree specific performance of a contract, 
which is a necessary consequence of the fact that 
they have not equity jurisdiction in tliat sense. 
They can compel, in some cases, the performance 
of a contract, but not in the way tliat a court of 
equity can do it ; and you may consider it ia settled 
law, that the admiralty acts upan contracts that are 
completed, and not upon those which, being left in- 
complete by the parties, require the aid of a court 
of equity to complete them, as well as to enforce 
them after they are completed. 

The admiralty has no jurisdiction over set-offs. 
It may, under some circumstances, make deductions 
from a claim, provided the ground of such deduc- 
tions is 80 connected with the claim itself as to con- 
stitute an equitable right to a deduction; but they 
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will not take cognizance of an independent cl^m, 
and set off that independent claim against what ia 
asserted to be due and sought to be recovered by 
the libel. You will find this laid down in the case 
of The Water- Witch, 1 Black, 494. 

I think I have now gone over, sufficiently in de- 
tail for the purposes of these Lectures, the admi- 
ralty jutiadiction, its extent, what subjects it covers, 
and what subjects it does not cover ; and I now w^ish 
your attention to some things I have to say about 
the jurisprudence which is administered by this 
court in the exercise of its admiralty jurisdiction. 

It is necessary to divide this subject, and consider, 
first, what law this court administers in instance 
causes, using that technical tenn as applying to 
civil causes both of contract and of tort, and those 
othel" civil causes which I have mentioned ovbp 
which this court has jurisdiction. 

It has been said, and I have no doubt correctly, 
that, so far as this court exercises jurisdiction, it is 
a court of equity acting on maritime affairs. That 
was the definition given by Mr. Justice Story in 
the case of The Sarah Ann, 2 Sumner, 206. At the 
same time, it would not be safe to assume, as you 
have already learned from what I have said, that a 
court of admiralty is capable of administering many 
of those rules and principles of equity which are 
applied by courts of equity. The peculiar law which 
admiralty courts admLnister is, first, the maritime 
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law of the world, — that law wliich, in the sense of 
the Roman law, is jus gentium. The Romans did 
not mean by ju» geittium what we call the law of 
nations ; that is, law which regnlates the rights and 
duties of nations in respect to each other ; but they 
meant those laws found in all nations, and substan- 
tially the same in all. Those principles and rules of 
law which existed everywhere, they called by the 
name jus gentium ; and this maritime law does 
exist in all civilized mai-itiiue countries, though it 
has been restricted to eonie extent in England, 
through the proliihitiona which the common law 
courts issued to the Admii-aity Court. With that 
exception, and the consequent result that there has 
been on some subjecta a certain narrowness in the 
law of England which exists to this day, the ad- 
miralty law of the world is much the same every- 
where. There are some positive differences ; but, 
in its great principles, this law exiata everywhere, 
and k, speaking generally, substantially the same 
everywhere. 

This law is drawn from Tarioua sources. First, 
from the codes which were made in the Middle 
Ages, the most ancient and venerable of which is 
the consolato del mare, supposed to have originated 
either on the Mediterranean, or in some part of 
Spain, and followed by others, from time to time 
drawn up and enacted into positive law by dif- 
ferent countries for the government of their com- 
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merce. These codes are all collected by Pardessus, 
in hia great work, in six volumes quarto, and they 
may be said to be the principal sources of the mari- 
time law, or perhaps evidences, rather than eources, 
of the maritime law of the world to this day. 
Amongst the codes he has thus collected is the 
famous ordinance of Louis XIV., which was drawn 
np by the great lawyers of hia reign, and enacted 
into law by a decree of tlie king, and which, froai its 
comprehenaiveness, exactness, and close adaptation 
to the maritime affaire of the world, though not of 
authority with other nations, has been always much 
resorted to as evidence of what the law ought to be 
and is. In addition to these sources are the Con- 
tinental and English and American writers on mari- 
time law, both older and more recent. And on this 
subject France has produced perhaps the most im- 
portant works, unless you consider that those of a 
more recent time in our own country, the authors of 
which have had the advantage of consulting and 
being informed by these French books, should be 
to us more useful, as probably they are. 

Another source is the decisions of the courts of 
admiralty and common law on maritime questions. 
They have now become numerous and of great im- 
portance and value ; but I am old enough to re- 
member when they were few, and when compara- 
tively little light could be gained upon very many 
questions of admiralty law by consulting any do- 
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cisions, either English or American. Light was to 
be looked for rather from the other sources to which 
I have adverted than to decisions in the courta,^ 

I would aak you to look at a caae in 2 Curtis'a 
C. C. R. 427,^ where you will see some distinctions 
pointed out between the law the Admiralty can 
administer, the sources to which it can go for law, 
and the sources to which other courts can resort ; 
and perhaps it is as well for me to refer you to that 
without further obseiTafcion, as you will see there ■ 
the explanation which I would desire to make. 

The last source of admiralty law in the courts of 
the United States is of course perfectly imperative, 
and that is acts of Congress. 

A very considerable number of subjects are regu- 
lated by positive laws of Congress, and, where such 
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that the general maritime law of the world baa an; inbereut force 
of its own in ttua countr;. It deriTss ita force, in the courts of 
the United States, from that provisioo of the Constitutiun which 
eitends the Judicial power to "all ca-tes of admiralty and maritimB 
juriadiction." The interpretation of theae ezpreaiiDnB is a judicial 
qaeel^on ; and hence the Supreme Court of the United States, aaaum- 
ing the genaral maritime law to be the basis of the syatem, aa it was 
fRmiliar to our lawyera and statesmen at the adoption of the Canati- 
tution, has alwaya inquired, in particular caaas, what has been re- 
ceired as law in the maritime usng^s of this cooutry, or has been 
enacted by Congress. Upon any particular question, therefore, when 
it has been ascertained that a case was, at the adoption of the Coa- 
stitution, a subject of admiralty juiisdiction according to the gen- 
eral maritime law of the world, that law becomes a source of the 
jurisprudence which is to be administered. See this subject learnedly 
discussetl in The ioMaioanna, 31 WaUace, 558.] 
* TUlareh, 
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laws exist, of course they must govern, no matter 
what may be the law elaewhere. But, in general, 
it will be found that there is great conformity, so 
far as I know, almost absolute confornaity, between 
the regulations of Congress and the general prin- 
ciples of the admiralty law administered in the 
courts of other civilized countries ; and the tendency 
in modem times and oE late years has been liberal. 
Aa one amongst the many instances to which I 
might refer, I will mention the act I have already 
mentioned, which limits the liability of owners of 
vessels in conformity -with the ancient and well- 
settled admiralty law, and in opposition to the 
common law. 

Among the peculiarities of the jurisprudence of 
the admiralty is the fact that there is no statute of 
limitations which, propria vigore, applies to a suit 
in the admiralty. Of course, I do not mean to be 
understood that there is no limitation of actions. 
There is; but the limitation is not derived from 
any positive law. The better opinion is that courts 
of admiralty act, as to some extent courts of 
equity do, by analogy to the different statutes of 
limitations, and that the general principle upon 
which they act is, that they will not enforce a stale 
claim ; that where a party, knowing his rights, haa 
laid by for an unreasonable length of time, and the 
court can see that the condition of the other party 
has been changed, and changed for the worse, by 
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reason of this delay, then the court will not enforce 
the claim. And sometimea this principle is applied 
with considerable strictness, especially where a bona 
fide purchaser has intervened, and where his rights 
will be sacrificed by the enforcement of the claim. 
The subject is a good deal discussed in the case of 
The Sarah Ann, 2 Sumner, 206. 

In speaking of the modes of proof in the Cir- 
cuit Courts, I believe I have said nearly all that ia 
necessary upon the same subject as applicable to 
District Courts. To a. great extent, the modes of 
proof are the same, and the rules of evidence are 
the same. There is, however, this distinction, that 
the Circuit Court, as well as the Supreme Court, is 
an appellate court from the District Court in ad- 
miralty cases, and, being an appellate court, it has 
been thought necessary to put the evidence taken 
in the District Court upon the record, so that it 
should go up as part of the record, instead of 
having the witnesses re-examined in the court 
above ; and when I was speaking of the modes of 
proof in the Circuit Court, I went over in detail 
both the statutes and decisions on that subject. In 
the District Court, it is most usual in practice to 
examine the witnesses orally. Aa I have said, they 
are courts which proceed with rapidity, and their 
proceedings are simple, aa well as rapid. They 
must necessarily be bo in order to do justice in a 
great class of cases, because, if a dispute occurs be- 
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tween the seamen and owners of a ship, or between 
the shippers and ship-owners, and a variety of other 
cases, it is of the utmost importance that a speedy 
decision should be reached, and, generally speaking, 
the evidence would disappear if it were not adduced 
and used promptly after the suit was brought. The 
usual practice, therefore, in the District Courts, is 
to examine the witnesses orally. They may be 
examined before a commissioner if they are about 
to leave the country, so tliat their evidence cannot 
be adduced in court orally at the trial ; but ex- 
cepting these de bene esse cases, it is almost the 
universal practice to examine the witnesses orally 
in the presence of the judge. Then, i! it is sup- 
posed there will be an appeal, there is a provision in 
the act of Congress which I have read to you in 
speaking of the Circuit Courts, under which the 
testimony of a witness may be taken down by the 
Clerk ; and that may be certified, if there should be 
an appeal to the Circuit Court, and even to the 
Supreme Court, if there is an appeal there, with the 
same efEect as if the witness had given a deposition 
before an examiner. 

What I have now said applies altogether to in- 
stance causes. The subject of prize jurisdiction 
draws into that conrt the great body of public in- 
ternational law. Whatever public international 
Jaw, — that is, laws regulating the rights ajid 
duties of nations as between themselves, — what- 
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ever public international law exists, that court 
has occasion to administer in prize causes, and of 
course they resort to the proper sources to learn 
what that law is. The approved writers on the 
subject, the decisions whioh have been made in 
different countries, chiefly in England and in 
America, and any evidence by means of treaties or 
conventions which tends to show what principles, 
by general consent of nations, have been agreed to 
and settled, these courts have occasion to consider 
and apply. Of course, it is not within the scope 
of these Lectures for me to say any more than to 
intimate to you what the sources are to which these 
courts must resort, and to which the practitioners 
in these courts must resort, in order to ascertain 
what are the proper principles to be applied in prize 
cases. It is a great subject, as you know. 

There is one peculiarity in the mode of proceeding 
in prize cases, and that is, that the evidence in the 
first instance all comes from the papers and crew of 
the captured sliip. You will find this explained, aa 
well as the mode of proceeding connected with this 
rule, in 2 Wheaton, 7ti,i and 6 Wheaton, 1.^" Accoi-d- 
ingly, it is the duty of the captors, when they come 
into port, to bring into couit all the ship's papers, 
of every kind, under the proper solemnities to prove 
that they have brought them all, and that they are 
genuine papers taken from the ship. They are de- 
posited in court, and then the officers and crew of 
^ 7A« Dta Bcrma/not. ' The Amiable Isabella. 
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the captured ship are examined upon interrogatories, 
and tliose interrogatories are settled in a particular 
form. If you have any curiosity to see a set of 
them framed by a very eminent judge, you will find 
it in the Appendix to the second volume of Sprague's 
Reports. Judge Sprague, afc the commencement of 
hostilities in the late civil war, when this prize act 
to which I have referred was pasaod, was required, 
in common with all other District Judges, to settle 
these interrogatories, in preparatorio as they are 
called, which are to be administered to the officers 
and crew of a captured, ship; and. a set of them is 
found in that Appendix. 

The case being thus prepared, — the preparation 
consisting of the papers found on board the prize 
and the evidence of the officers and crew of the 
prize, taken in the manner I have mentioned, — 
it comes before the court ; and if the court finds 
there are difficulties in the case, that there are 
doubts concerning matters of fact, they then make 
an order for what is called further proof, and under 
that order such further evidence as is indicated by- 
it is taken ; for the order is always specific as to the 
topics upon which evidence may be taken. The 
case is not opened at large, as it might be in pro- 
ceedings on the civil side of the court, but the court, 
finding doubts upon some particular point, indicates 
that further evidence besides that of the officers 
and crew, or eyeu a re-examination of them, may 
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be had upon these particular points ; and this is 
called an order for further proof. And this may be 
made, not merely, in the first mstance, by the Cir- 
cuit Court or the District Court, but it may be 
made even by the Supreme Court, if, upon an ex- 
amination of tlie case, as it comes before them, 
they find it needful, 

I desire to say a few words upon the subject of 
pleadings in the Admiralty, They consist of a libel, 
as it is called, which is a petition setting forth the 
cause of action in distinct articles ; an exception to 
the libel, if the respondent thinks that the libel 
does not show a cause of action, — it is in the 
nature of a demurrer, but it is called an ex- 
ception, because these proceedings are according 
to the course of the civil law, and " exception " 
is the name of what we call in the common law or 
in equity a demurrer; and an answer. The libel, 
the exception, and tlie answer cover the pleadings 
in the Admiralty, They are simple and easily un- 
derstood, but a pretty strict observance of such 
rules as do exist is required. There are no techni- 
cal rules of variance, as there are at the common 
law, but yet the allegations are required to he 
precise and sufficiently full, and the proof must 
correspond with the allegations. The rules upon 
this subject you will find laid down in the case of 
MaKinley v. Morriah, 21 Howard, 343 ; The Com^ 
mander, 1 Wallace, 43 ; and in the rules framed by 
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the Supreme Court for the government of admi- 
ralty practice. 

The admiralty courts are extremely liberal in 
allowing amendments. They may be allowed, not 
merely by the District Court, but by the Circuit 
Court, on appeal, and even by the Supreme Court ; 
though of course it is very desirable not to be in 
a position to be obliged to ask for leave to amend, 
because it is generally attended with inconvenience 
and delay, and sometimes with a good deal of ex- 
pense. The practice of these courts is regulated 
partly by the rules established by the Supreme 
Court of the United States, under the act of Au- 
gust 22, 1844, which has been repeatedly referred to 
in these Lectures, and partly by the rules made by 
each District Court ; and when neither the rules of 
the Supreme Court nor the rules made by the par- 
ticular District Court are sufficient to solve a diffi- 
culty which arises in practice, then the judges recur 
to the writers on the subject of adniiralty practice 
whose works are received as authority, and, to some 
extent, to the decisions which have been made and 
reported in these courts. There are several books 
of authority on this subject, one of which is Clarke's 
Praxis; another is Taylor's Maritime Law. We 
have also Dunlap's Admiralty Practice, — the work 
of a member of the bar of the county of Suffolk, 
who was formerly District Attorney, and had a good 
deal of knowledge of practice in these courts, — and 
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Conkling's Admiralty Practice. There are also 
several books written by gentlemen in New York 
which are very familiar to you, no doubt, or with 
which you can make yourselves familiar (with their 
names at least) by looking at them on the shelves. 

In case of the death of the libellant or defendant 
in the admiralty, there is no act of Congress which 
is precisely applicable, as there is in the case of the 
death of a party to a suit at law or in equity ; but 
courts of admiralty have acted from analogy to 
that act of Congress, and found no difficulty in 
allowing the personal representative of the deceased 
party to appear and take upon himself either the 
prosecution or the defence of the suit. This sub- 
ject you will find discussed in the case of The Octa- 
via^ 1 Mason, 149, and in Nevitt v. Clarke^ in 01- 
cott's Admiralty Reports, 316. 
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